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REQUEST FOR PROPOSAL 

The City of Rochester (“City”) is seeking proposals from qualified Consultants (“Consultant(s)”) 

to provide one or both of the following services to support the City’s strategic planning efforts 

with respect to the future use of federal grant funds (the “Project”): 

1. Preparation of a Needs Assessment and Market Analysis 

2. Community Engagement Services 

These two services are related, and may inform one another, but are not required to be 

conducted by the same firm, nor with any formal interaction between the selected Consultants 

if conducted separately. 

Section 1 - Background 

The Consolidated Plan Framework 

The services sought by this RFP are primarily to inform the strategic planning and 

development of the City’s upcoming 2025-29 Consolidated Community Development Plan 

(Consolidated Plan).  

The U.S. Department of Housing and Urban Development (HUD) requires local entitlement 

jurisdictions such as the City of Rochester to prepare a Consolidated Plan in order to receive 

federal housing and community development funding. The entitlement formula grant 

programs administered by HUD’s Office of Community Planning and Development include 

the Community Development Block Grant (CDBG), HOME Investment Partnerships Program 

(HOME), Emergency Solutions Grants (ESG), and Housing Opportunities for Persons with 

AIDS (HOPWA). 

The Consolidated Plan is intended to inform a jurisdiction’s housing and community 

development goals, strategies, and priorities, and serves as the following:   

1. A planning document, which builds on a participatory process among citizens, 

organizations, businesses, and other stakeholders 

2. A submission for federal funds under HUD's formula grant programs 

3. A strategy to be followed in carrying out HUD programs 

4. A management tool for assessing performance and tracking results 

A copy of the City of Rochester’s current 2020-24 Consolidated Plan can be downloaded 

from the City’s website, as can copies of the City’s Annual Action Plans at: 

www.CityofRochester.gov/ConsolidatedPlan2020/ 

http://www.cityofrochester.gov/ConsolidatedPlan2020/
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HUD stipulates that the City must engage residents and stakeholders to collect input on 

community needs and priorities to inform the development of the Consolidated Plan, with 

specific methods outlined in the City’s Citizen Participation Plan. A copy of the most recent 

Citizen Participation Plan is contained within the 2020-24 Consolidated Plan. 

As part of the Consolidated Planning process, jurisdictions are required to complete a Needs 

Assessment and Market Analysis that outlines levels of relative need in the areas of 

affordable housing, homelessness, special needs, and community development. This 

information is to be gathered through a number of methods, including consultation with 

local agencies, public outreach, a review of demographic and economic data sets, and a 

housing market analysis. Once finished, the needs assessment portion of the Consolidated 

Plan forms the basis of the Strategic Plan. The Strategic Plan details how the grantee will 

address its priority needs. The strategies must reflect the current condition of the market, 

expected availability of funds, and local capacity to administer the plan. 

Jurisdictions are also required to certify that they will “affirmatively further fair housing.” 

The previous requirement to develop or update an Analysis of Impediments to Fair Housing 

Choice (“AI”) is no longer in effect, but the City should generally identify appropriate actions  

to overcome the effects of any impediments identified by the most recent AI. The City of 

Rochester updated its Analysis of Impediments to Fair Housing Choice in 2020 as part of the 

2020-25 Consolidated Plan and can be downloaded at the following webpage: 

www.CityofRochester.gov/ConsolidatedPlan2020/. 

The research and information compiled through the services sought by this RFP will be the 

foundation for the City’s subsequent strategic planning and drafting of the final 2025-29 

Consolidated Plan. Many of the key statistics and insights required to complete HUD’s 

Consolidated Plan template will be specific components of the final deliverables for the 

chosen consultant and will be specifically articulated in the contract. 

Other Important Plans and Documents to Review 

The City of Rochester has also recently completed, or is close to completing, several other 

plans and planning studies that are particularly relevant to, and that should substantially 

inform development of a new 5-Year Consolidated Plan: 

1. 2018 Housing Market Study: In Fall 2018, the City completed a Citywide Housing 

Market Study to assess conditions, trends, opportunities, and challenges in 

Rochester’s housing market. The new study sought by this RFP should build upon the 

findings and recommendations from the 2018 study, taking into account changes in 

the market in the years since. A copy of the plan can be downloaded here: 

https://www.cityofrochester.gov/HousingMarketStudy2018/ 

http://www.cityofrochester.gov/ConsolidatedPlan2020/
https://www.cityofrochester.gov/HousingMarketStudy2018/
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2. 2034 Comprehensive Plan: In Fall 2019, the City adopted Rochester 2034, 

Rochester’s first Comprehensive Plan to be developed in more than 20 years. The 

Plan covers a wide variety of topics, from housing and transportation to economic 

growth and historic preservation. Each topic includes Goals and Strategies that are 

aligned with an overarching community Vision and set of Guiding Principles. Overall, 

the Plan presents a blueprint for growth and development, with several main 

themes carried throughout: Positioning Rochester for Growth, Connecting Land-Use 

and Transportation, Placemaking, and Social and Economic Equity. Information and 

documents for download can be found here:  

3. Zoning Alignment Project: As recommended by the Rochester 2034 plan, the City is 

undergoing a major update to its Zoning Code under the Zoning Realignment 

Project. The final draft of the proposed Zoning Code was released for comment in 

late 2023 and the final version is expected to be adopted in late 2024 or early 2025. 

Information and downloads can be found here: https://rochesterzap.com/ 

4. 2021 Monroe County Rental Market Study: The City participated in a collaborative 

study, led by the ESL Charitable Foundation, that aimed at better understanding the 

mechanics of the local rental market, especially with regards to the business models 

of smaller non-professional landlords. A copy of the study can be downloaded here: 

https://www.czb.org/work/monroe-county-rental-housing-market 

5. City of Rochester Housing Policy: The 2008 policy calls for the city to engage 

stakeholders and foster public/private partnerships that improve neighborhoods, 

create healthy real estate markets, stabilize and enhance the tax base, and provide a 

broad array of housing options to address the needs of diverse households. A copy 

of the policy can be downloaded here: https://www.cityofrochester.gov/housing/ 

6. 2023 Report- Racial Disparities in Homeownership: The report produced by the NYS 

Attorney General’s Office analyzed data on mortgage lending practices and 

homeownership rates by race and ethnicity. Rochester had the 3rd highest rate of 

racial disparities in the state across several metrics. A copy of the report can be 

downloaded here: https://ag.ny.gov/sites/default/files/reports/oag-report-racial-

disparities-in-homeownership.pdf 

7. 2022 Homeownership and Business Needs Assessment: The report produced by 

Living Cities in partnership with the City highlighted key demographic statistics with 

a focus on racial disparities in wealth and wealth building in Rochester. It had a 

particular focus on homeownership and business ownership and included interviews 

with local stakeholders and focus groups of prospective homeowners and existing 

entrepreneurs. A copy of the report can be downloaded here: 

https://livingcities.org/wp-content/uploads/2023/06/CTG-Rochester-Needs-

Assessment-10-10-2022.pdf 

https://rochesterzap.com/
https://www.czb.org/work/monroe-county-rental-housing-market
https://www.cityofrochester.gov/housing/
https://ag.ny.gov/sites/default/files/reports/oag-report-racial-disparities-in-homeownership.pdf
https://ag.ny.gov/sites/default/files/reports/oag-report-racial-disparities-in-homeownership.pdf
https://livingcities.org/wp-content/uploads/2023/06/CTG-Rochester-Needs-Assessment-10-10-2022.pdf
https://livingcities.org/wp-content/uploads/2023/06/CTG-Rochester-Needs-Assessment-10-10-2022.pdf
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Respondents should familiarize themselves with these documents to better understand 

Rochester’s challenges’ and to inform their recommended approach to the Project. 

Respondents should reference these studies and their findings, data, and information 

where appropriate in the submitted proposal, as well as in the final contract deliverables if 

selected. 

Source of Funding- Community Development Block Grant 

Any agreement(s) that result from responses to this RFP will be funded from the City’s 

Community Development Block Grant (CDBG) formula grant awards. The use of federal 

grant funds incurs additional regulatory and compliance requirements per HUD regulations 

at 24 CFR as well as the Uniform Administrative Requirements, Cost Principles, and Audit 

Requirements found at 2 CFR 200. Any responsibilities of the chosen firm will be outlined in 

the resulting agreement(s), and they can be reviewed in the agreement template attached 

to this document as Attachment A.  

Some specific : 

1. The chosen firm will be classified as a contractor rather than a subrecipient 

2. The City may not include evaluation criteria that would specifically preference locally 

based firms 

3. The City and respondents are prohibited from discriminating on the basis of race, 

ethnicity, national origin, sex, gender, disability, or religious affiliation 

4. They City may not award any party which is debarred or suspended or is otherwise 

excluded from or ineligible for participation in Federal assistance programs under 

Executive Order 12549, “Debarment and Suspension” 

 

Section 2 – Timeline 

Milestone Date/Deadline* 

Release of RFP April 5, 2024 

Pre-Proposal Conference via Zoom April 17, 2024, at 12:00pm 

Written Questions Due to City Contact April 19, 2024, by 5:00pm 

Answers posted to RFP website April 24, 2024 

RFP Submission Deadline May 3, 2024, by 4:00pm 

Proposal Evaluation May 2024 

Interviews (if applicable) Weeks of May 13 and May 20 

Notification of Selected Consultant  May 24, 2024 
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Recommended Consultant(s) Submitted  
to City Council for Approval 

June 25, 2024 

City Council Authorization of Agreement(s) July 23, 2024 

Final Contract Deliverables Due to City Early 2025 

 
The dates shown above may be subject to change within the City of Rochester’s sole discretion 

and upon written notification as set forth herein. 

All times shown above are given in Eastern Standard Time (EST). Dates provided following the 
RFP submission deadline are estimates only. 
 

Section 3 – Communication 

All communications by parties who have indicated an intent to submit or have submitted a 
proposal in response to this RFP (“Respondents”), including any questions or requests for 
clarifications, submission of the proposal, requests for status updates about the proposal 
selection process and any other inquiries whatsoever concerning this RFP shall be sent, in writing, 
to the following City staff person (“City Contact”): 
 
Henry Fitts, Grants Management and Research Coordinator 
E-Mail: Henry.Fitts@CityofRochester.gov 
 
No contact is permitted with any other City staff member regarding this RFP during the RFP 
process unless specifically authorized in writing. Prohibited contact may be grounds for 
disqualification. 
  
The City will make every reasonable effort to keep Respondents informed about the RFP process. 
Notifications about Timeline date changes, amendments to the RFP and other information about 
the RFP will be sent by e-mail to Respondents who have provided an e-mail address to the City 
Contact and will be posted on the City’s website for this RFP.  The City’s failure to provide such 
information shall not delay or invalidate the City’s right to make a decision to award an 
agreement pursuant to this RFP.  
 

Question Deadline 

To ensure that all Respondents have a clear understanding of the scope and requirements of 
this RFP, the City will respond to all timely questions submitted via e-mail to the City Contact 
by the question deadline stated in the timeline section of this RFP. Questions and the 
responding answers will be sent via e-mail to all Respondents who have provided an e-mail 
address to the City Contact and will be posted on the City’s web page for this RFP. The City’s 
failure to provide timely response or provide responses to any questions shall not delay or 
invalidate the City’s right to make a decision to award an agreement pursuant to this RFP. 

 
 

mailto:Henry.Fitts@CityofRochester.gov
https://www.cityofrochester.gov/2025ConPlanRFP/
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Section 4 – Pre-Proposal Conference 

In order to provide the City with an opportunity to discuss the RFP and to provide Respondents 
the opportunity to ask questions and clarify the RFP, a pre-proposal conference will be held at 
the below date and time. There is no requirement to attend the pre-proposal conference and no 
obligation by the City to provide information from the conference to parties who fail to attend. 
 
Pre-Proposal Conference: Wednesday, April 17, 2024, at 12:00pm via Zoom 
Visit the below link to register for the conference call:   
https://cityofrochester.zoom.us/webinar/register/WN_mUXmK7bXQcGSJF826Zftfw 
       

Section 5 - Scope of Services 

The City of Rochester is seeking proposals from qualified Consultants to fulfill one or both of 

the two services sought by this RFP. Respondents may choose to submit a proposal for only one 

of the services, and doing so will not negatively impact the evaluation of their proposal. These 

two services are related, and may inform one another, but are not required to be conducted by 

the same firm, nor with any formal interaction between the selected Consultants if conducted 

separately. 

 

The City also welcomes joint proposals comprised of two or more organizations who may each 

fulfill different components of the project scope based on their specializations. Consultants 

submitting such proposals should be prepared to enter into a single contract between the City 

and the prime contractor and establish subcontractor agreements with the additional 

organization(s). An example of a City of Rochester Professional Services contract template is 

attached as Attachment A for reference purposes only.  

 

The term for the resulting agreement(s) is expected to be from approximately August 1, 2024, to 

March 31, 2025. 

 

Respondent’s proposal shall address the following scope of services, with a separate cost and 

timeline for each identified task. The proposal shall address each of the requested services, using 

the same identifying language, including any paragraph or section numbers or letters as used in 

the RFP. 

 

Service Option 1: Needs Assessment and Market Analysis 

The City is seeking a qualified Consultant to perform housing market data collection and 

analysis services to develop a Needs Assessment and Market Analysis report to inform 

https://cityofrochester.zoom.us/webinar/register/WN_mUXmK7bXQcGSJF826Zftfw
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development of the City’s next 5-Year Consolidated Community Development Plan, as well 

as ongoing City planning and community development initiatives and strategies. 

Respondents shall develop their approach and propose a draft scope of services based on 

the information below, as well as their review of the documents referenced in the 

Background section above, and their expertise in leading complex communitywide housing 

market analyses.  

Respondent’s draft scope of services shall include recommended tasks and deliverables, 

with an explanation of the data and methods used to produce them and accompanying 

costs and timelines for each. The City expects that most analysis conducted for this Project 

will rely on secondary data but recognizes there may be a need for limited primary data 

collection through focus groups or interviews with key stakeholders (these could be 

conducted in person or via phone/webcast, depending on the proposed budget.) 

Respondent’s budget shall identify and include all professional services, expenses (including 

travel), overhead, and profit. Costs shall be organized to correspond to specific tasks and 

deliverables within the proposed scope.   

We anticipate that a Needs Assessment and Market Analysis report will draw on some 

elements of the 2018 Citywide Housing Market Study, but also seek fresh perspectives and 

proposals from expert Respondents on what approaches, data, and methods they think 

would be most valuable and impactful for us to include in an updated analysis. At a 

minimum, the updated analysis should have a meaningful connection to the 2018 Study’s 

framework of market typologies, in order to enable the City and the broader community to 

observe changes since 2018. 

Wherever possible, Respondents should think about how a new study would inform the 

City’s upcoming 5-Year Consolidated Community Development Plan that outlines strategies, 

goals, and objective for the City’s spending of federal grant funds from the U.S. Department 

of Housing and Urban Development. It should also inform the City’s ongoing collaboration 

with and guidance to nearby municipalities, developers, community development partners, 

funders, and other stakeholders. In particular, the City is seeking guidance and 

recommendations to address barriers to diversifying our housing stock (housing type, scale 

of development, expanded pool of developers, etc).  Respondents shall reference the 

information in sections A and B below, and where/how it will be incorporated or addressed 

in their Project proposal, using their specific letters and numbers: 
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A. Research Priorities 

1. Key Statistics and Market Segments 

i. Characterize the city of Rochester’s current housing supply, household mix, 
housing sub-markets and market segments, and those factors in the context of 
the surrounding metropolitan area 

ii. Produce summary tables and graphics to illustrate these statistics. Summary 
tables should include columns to compare the statistics for the city of Rochester, 
suburban Monroe County (County minus City), and the metro area outside the 
County (Metro minus County). 

iii. Produce updated maps of neighborhood-level indicators of market demand, 
neighborhood health, and other housing market statistics, for all areas of 
Monroe County where possible 

iv. Review the City’s 2020 Analysis of Impediments to Fair Housing Choice and 
determine if the key findings beginning on page 124 are still substantially the 
same with updated data. The report can be downloaded here: 

https://www.cityofrochester.gov/WorkArea/DownloadAsset.aspx?id=21474844
830 

v. Produce the specific set of required statistics to complete HUD’s Consolidated 
Plan template as they appear in the following IDIS screens. These can be viewed 
in the City’s 2020-24 Consolidated Plan and in HUD’s Consolidated Plan manual 
here: https://www.hud.gov/sites/documents/20394_CONPLAN_MANUAL.PDF 

 

a) NA-15 Disproportionately Greater Need: Housing Problems  

b) NA-20 Disproportionately Greater Need: Severe Housing Problems  

c) NA-25 Disproportionately Greater Need: Housing Cost Burdens  

d) MA-10 Number of Housing Units  

e) MA-15 Cost of Housing  

f) MA-20 Condition of Housing  

g) MA-25 Public and Assisted Housing  

h) MA-40 Barriers to Affordable Housing  

 

2. Trends and Shifts Since 2018  

i.How has the Rochester housing market evolved since 2018? 

i.Are recent trends expected to continue? 

ii.What has improved? What has gotten worse? 
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3. Homeownership Rate 

i.What are the biggest contributors to Rochester’s 30+ years of declining 
homeownership rate? 

i.How do recent market shifts impact the outlook for the homeownership rate? 

ii.What are the most promising strategies to boost homeownership?  

iii.What would it take to increase the homeownership rate by 1% over ten years. 
What would it cost?  

iv.What sources of funding could Rochester tap into to boost homeownership that 
we aren’t already?  

 

4. Alternative Homeownership Models 

i.What models of homeownership are more common in other similar cities 
compared to Rochester?  

ii.What are the opportunities and/or barriers to them happening in Rochester? 

iii.Is there demand for these models in Rochester? 

 

5. Rental Market  

i. To what extent has the rental market stabilized after the pandemic impacts to 
rent collections and eviction proceedings have been resolved? 

ii. What are the main drivers of tenants having a much harder time finding units to 
rent in the last two years? Monroe County Department of Human Services 
reports that both the length of stays and volume of clients has substantially 
increased for their transitional housing supports. 

iii. To what extent are smaller owners of rental properties exiting the business? To 
what extent are larger institutional investors and/or short-term rental investors 
entering the market and buying up large numbers of properties? 

iv. The 2021 Monroe County Rental Market Study identified the financial 
challenges of maintaining and bringing 1-2 unit older buildings in Rochester’s 
lowest demand neighborhoods up to required code standards. How should the 
City approach this challenge when a large percentage of our rental housing units 
are represented in that group? 

6. Innovative Strategies 

i. Identify recommended strategies for how the City can maximize its impact, and 
sustain it, despite the City’s limited investment capacity. For example 

https://www.cityofrochester.gov/WorkArea/DownloadAsset.aspx?id=21474844830
https://www.cityofrochester.gov/WorkArea/DownloadAsset.aspx?id=21474844830
https://www.hud.gov/sites/documents/20394_CONPLAN_MANUAL.PDF
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a. Quantify the extent to which targeted investments produce a higher 
return on investment compared to more disbursed investment. In 
what geographic contexts is return on investment maximized? This 
may leverage data and research from other similar communities. 

b. Quantify the extent to which the City might benefit from the 
economies of scale and administrative efficiency of a smaller number 
of HUD funded programs, each with a higher per-year allocation. 

ii. What strategies should the City consider to create and sustain mixed-income 
neighborhoods and revitalized neighborhood commercial corridors? 

iii. How can collaborative regional planning and resource allocation better support 
aligned community development and housing goals for local municipalities who 
deliver HUD grant funds and other similar financial resources? 

iv. How can the City mitigate threats of displacement of lower income residents 
through intentional housing development policy? 

v. What strategies should the City consider to capitalize on the potential for an 
influx of people relocating to more climate-resilient cities such as Rochester? 

 

7. Review the City’s Current Policies, Programs, and Strategies and Recommend 
Potential Improvements, such as: 

i.City’s Housing Policy 

ii.Homeownership grants and programs 

iii.Rehab programs and landlord engagement/supports 

iv.Greater Rochester Housing Partnership (GRHP)/Home Rochester Program 

v.City tax foreclosure auction 

vi.PILOTs and other tax abatement programs to encourage new development 

vii.City Affordable Housing RFP process/ LIHTC gap financing investments, as well as 
other RFP processes for market rate and/or mixed-use development 

viii.Real Estate Inventory/vacant land management 

ix.New construction infill development for homeownership 

x.Business Development Grants and Loans 

xi.Programs supporting vibrancy of commercial corridors 

xii.Programs incorporating electrification, renewable energy, and other sustainable 
building practices into housing development 

 

  

https://actrochester.org/tinymce/source/OtherReports/FINAL_MonroeRentalStudy_Nov2021.pdf
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B. Deliverables at a Minimum for Service Option 1: Needs Assessment and Market 
Analysis 

1. Attend biweekly virtual meetings with the City 

2. Attend two to four virtual meetings with external stakeholder advisory committee to 
inform the study 

3. A final assessment/analysis document or set of documents 

4. Updated neighborhood level housing typology map for Monroe County 

5. Required housing statistics necessary for the HUD Consolidated Plan template: 

i.NA-15 Disproportionately Greater Need: Housing Problems  

ii.NA-20 Disproportionately Greater Need: Severe Housing Problems  

iii.NA-25 Disproportionately Greater Need: Housing Cost Burdens  

iv.MA-10 Number of Housing Units  

v.MA-15 Cost of Housing  

vi.MA-20 Condition of Housing  

vii.MA-25 Public and Assisted Housing  

viii.MA-40 Barriers to Affordable Housing  

6. All data gathered and analyzed for the Project, including spreadsheets, tables, maps, 
GIS files, etc.  

7. Forms used for any primary data collection (e.g., interview or focus group templates) 

8. List of indicators recommended for the City to track progress towards goals 

9. Summary of methods recommended for ongoing assessment of housing market 
issues, trends, and opportunities 

10. Three virtual presentations of the findings to City staff, City Council, and or external 
stakeholders, and Power Point slides 

 

Service Option 2: Community Engagement Services 

A. The Consultant will oversee a public outreach and engagement campaign with the goal 
to collect community input and priorities to inform the City’s 2025 Consolidated Plan 
and use of federal grant resources from the Department of Housing and Urban 
Development. The campaign will meet the requirements outlined in the City’s Citizen 
Participation Plan. 
 

B. The outreach should be designed to target people who live in the City of Rochester and 
have household incomes at or below 80% of Area Median Income. It should also 
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mitigate barriers to participation for people with disabilities, language barriers, 
computer literacy issues, lack of technology access, and other common barriers. 

 
C. The content of the outreach should also help educate the public about the City’s 

framework for the spending of HUD funding as illustrated in the Consolidated Plan and 
Annual Action Plan.  This would include goals with respect to the use of these funds, 
recent accomplishments, as well as restrictions and limitations due to HUD regulations. 

 
D. Outreach activity examples: 

1. Public hearing events, both virtual and in-person 
2. Focus groups by topic – Consultant may consider providing gift card incentives to 

participants funded from the contract 
3. Pop-up engagement at high traffic locations  
4. Unique interactive exercises- such as prompting participants to allocate $10 of fake 

play dollar bills into pre-defined spending categories or priorities 
5. Online survey or similar digital engagement tools 

 
E. Deliverables at a Minimum for Service Option 2: Community Engagement Services 

1. Attend biweekly virtual meetings with the City 
2. Manage a 6-month public engagement campaign using a diverse set of methods and 

tools to maximize engagement from different population segments 
3. Minimum of at least 100 city of Rochester residents providing recorded input and 

comments as part of the public engagement campaign 
4. Manage a public engagement webpage or similar public online tool 
5. Oversee a minimum of 5 public hearings, with a minimum of two in-person 
6. A report document with a detailed account of the engagement activities undertaken, 

and a summary of common themes from the public input by major topic area 
7. An excel spreadsheet with raw data of individual comments categorized by topic 

area and other features, and where feasible, the submitter’s household income 
level, race, ethnicity, and any barriers to participation noted.  

 

Section 6- Proposal Preparation and Submission Instructions 

Complete proposals must be received by the City of Rochester no later than 4:00 PM on May 3, 
2024.  Proposals must be uploaded to the City’s ShareFile system using the below link. Other 
submitters will not be able to view the files uploaded. 
 
Submission Link: 
https://cityofrochester.sharefile.com/r-rf576e50323134d75bf846cbff435a953 
 
1. This RFP is designed to facilitate the evaluation and selection of a Consultant that is best able 

to achieve the City’s objectives.  The proposal shall contain a table of contents.  All pages shall 
be numbered and major sections and all attachments shall be referenced in the table of 
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contents. In order to enable the City to effectively review the information contained in the 
proposals, proposals shall reference the numbered and lettered sections of the RFP. The 
response to each section shall be clearly indicated and addressed or an explanation provided 
for why the Respondent is not submitting a proposal for a specific section or requirement of 
the RFP. If desired, the proposal may include an executive summary of no more than two 
pages.  

 
2. Each proposal shall be signed by an individual authorized to enter into and execute contracts 

on the Respondent’s behalf.  Unless otherwise specified in its proposal, Respondent 
represents that it is capable of meeting or exceeding all requirements specified in this RFP. 

 
3. Submission of a proposal shall be deemed authorization for the City to contact Respondent’s 

references. Evaluation of proposals will be conducted by the City based on information 
provided in the Respondent’s proposals and on such other available information that the City 
determines to be relevant.  The evaluation of proposals may include an on-site assessment, 
meetings with authorized personnel, and may involve the use of a third-party consultant. 

 
4. The Respondent selected by the City will be required to enter into a Professional Services 

Agreement (PSA) with the City (see Attachment A, the City’s PSA form for CDBG funded 
agreements). The establishment of a PSA is contingent upon approval by City Council for all 
Agreements in excess of $20,000 or for a period of more than one year and upon the 
availability of funds for such an agreement. Unless otherwise stated in the proposal, the 
Respondent’s response to this RFP shall be deemed its acceptance of the terms of this PSA. 
(Note: Attention is directed to the City’s Living Wage requirements and MWBE and Workforce 
Utilization Goals). 

 
5. Respondents shall provide sufficient information in their written proposals to enable the City 

review team to make a recommendation to the Mayor.  The City reserves the right to invite 
any or all Respondents to an interview to discuss their proposal. Any expenses resulting from 
such an interview will be the sole responsibility of the Respondent. The City is under no 
obligation to select any of the responding Respondents or to conduct the Project described 
herein. The City may amend or withdraw the RFP at any time, within its sole discretion. The 
City shall have no liability for any costs incurred in preparing a proposal or responding to the 
City’s requests with respect to the proposal. 

 

Section 7 –Proposal Content 

To be considered, the proposal must include the following information in the order specified: 

 

1. Project Statement: A Project narrative that describes the Respondent’s understanding of 

the City’s needs and the unique value the Respondent will bring to the process and Project. 

 

https://cityofrochester.sharefile.com/r-rf576e50323134d75bf846cbff435a953
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2. Description of Services: Proposed approach the Respondent will use to conduct this Project, 

including description of any data and methods necessary, as well as the major proposed 

activities or tasks and deliverables and their costs. This should specifically reference the 

proposed scope items by number as outlined in  Section 3. 

 

3. Respondent’s Qualifications: Information about the Respondent and its qualifications for 

this Project.  Include information about the best examples of your prior work that is similar 

to the Project being solicited herein by the City.  Documented evidence of the Respondent’s 

capacity to perform the work, including references, contact names, and phone numbers. 

Specific examples of past work developing Housing Market Studies and/or conducting 

Community Engagement, particularly examples where Respondent has done both for the 

same jurisdiction as part of an integrated approach to Consolidated Planning.   

 

4. Project Budget: An itemized budget including staff hours, billing rates, and travel costs 

(including for any subcontractors) corresponding to each of the tasks and deliverables 

identified in the proposed approach/scope of services. 

 

5. Project Personnel: The name and resume of the Respondent’s lead person for the Project. 

Names, resumes, and roles of all staff who will be involved in the Project, including who will 

work on which tasks and deliverables identified in the proposed approach.  Provide data on 

the diversity of Respondent’s overall workforce, including total number of employees, and 

percentages of minorities and females employed. 

 

6. Subcontractors: Names, resumes, roles of sub-contractors, associates, or any non-

employees who will be involved in the Project, including who will work on which tasks and 

deliverables identified in the proposed approach. 

 

7. Rochester Presence: Information about Respondent’s presence in Rochester and Monroe 

County (N.Y.) and/or and collaborative relationships with local firms that are to be formed 

for this Project.        

 

8. MWBE: Statement as to whether the Respondent is a bona fide MWBE firm, will use bona 

fide MWBE subcontractors and the percentage of the workforce utilized to perform the 

work of this contract who will be either Minority (M) or Women (W), including both the 

Consultant’s workforce and that of any subcontractors who will be utilized.                     

 

9. Interview Availability: Times that the Respondent is available for an interview, if invited, 

the weeks of May 13th and May 20th, 2024. 
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Final Note: Proposals which do not include the minimum items listed above will be 
considered non-responsive and will be disregarded by the City. 

 

Section 8 – Evaluation and Selection Criteria 

The following is a summary of the proposal evaluation criteria and anticipated weights of each 

factor. It is within the City’s sole discretion to determine the value assigned to each of these 

criteria. Each proposal will be evaluated based on the information submitted.  A committee will 

be formed with members appointed from various City departments. Only proposals received 

within the stated deadline and containing all required information will be evaluated.  

 

The selection of a Consultant is within the City’s sole discretion and no reasons for rejection or 

acceptance of a proposal are required to be given. Although costs are an important 

consideration, the decision will be based on qualifications and compliance with the 

requirements of this RFP and not solely on cost. The City reserves the right to reject any or all 

proposals or to accept a proposal that does not conform to the terms set forth herein. The City 

further reserves the right to waive or modify minor irregularities in the proposals and negotiate 

with Consultants to serve the City’s best interest. 

Evaluation Criteria 

 Anticipated weighting of each factor is noted in parentheses. 

A. Proposal Quality (30): The Respondent’s comprehension of the needs of the City as 

demonstrated by the description and quality of its proposed approach, tasks, 

deliverables, and demonstrated understanding of the subject matter. 

 

B. Experience (30): The Respondent’s relevant experience in providing the same or similar 

services. 

 

C. Cost (10): The total cost of the Respondent’s proposal is important to the City, 

however, based on the evaluation of the other criteria, the City will not necessarily 

select the lowest bidder. 

 

D. References (15): Evaluation of the Respondent’s work for previous clients receiving 

similar services to those proposed in this RFP. 
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E. Commitment of Key Principals to the Project (15): Demonstration of availability of 

senior-level staff or associates to be assigned to this Project to ensure depth, 

accountability, and diversity of perspective.  

 

F. MWBE and Workforce Goals (up to 30, bonus weighting): The City of Rochester 
desires to encourage minority and women owned (MWBE) businesses to participate in 
opportunities to enter into PSAs with the City and to encourage minorities and women 
in the workforce. Pursuant to Ordinance No. 2018-54, the City has a goal that 30% of 
the aggregate annual contract awards for professional service contracts over $10,000 
be awarded to minorities (M) (15%) and women (W) (15%).  The City has also 
established minority workforce goals of 20% M and 6.9% W for professional services 
consulting contracts. For more information, please see 
http://www.cityofrochester.gov/mwbe/ 

 
G. Other Criteria:  Other criteria may be considered and evaluated by the City if it is 

determined to be in the best interest of the City and the success of the Project to do so. 
 

MWBE and Workforce Goals Criteria Detail 

Respondents shall be awarded MWBE bonus weighting as follows: 
 
A. The City will give preference to Consultants who are New York State certified MWBEs. 

Consultants who meet this requirement shall receive an additional weighting of 10%.  

B. The City will give preference to Consultants who utilize state certified MWBE 

subcontractors with bona fide offices and operations in the Empire State Development 

Finger Lakes Region, which includes the following counties: Genesee, Livingston, 

Monroe, Ontario, Orleans, Seneca, Wayne, Wyoming and Yates.  State-certified MWBEs 

from outside the Region may be counted if there are insufficient businesses in the 

Region to perform the specialized work or consulting services required.   If one or more 

MWBE subcontractors will perform 10% to 20% of the work of the contract – measured 

as either a percent of the total contract amount or as a percent of the total full-time-

equivalent labor hours budgeted for this project, the consultant shall receive an 

additional weighting of 5%.  If MWBE subcontractors will perform more than 20% of the 

work of the contract, the Consultant shall receive an additional weighting of 10%. 

C. Respondents shall provide sufficient documentation with their proposal to support the 

additional preference weighting as an MWBE Consultant or for use of MWBE 

subcontractors.  If one or more MWBE subcontractors are proposed, they must be 

named and the size of the subcontract identified.  If selected, the Respondent shall 

submit an MWBE Utilization Plan on the City’s form for approval by the MWBE Officer 
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(see Attachment B, the City’s MWBE Utilization Form).  Once approved, the Utilization 

Plan shall be incorporated into the PSA. 

a. If the total amount of a PSA is increased by 5% or more at any time during the 

term of the PSA, the Consultant shall submit a revised MWBE Utilization Plan for 

approval by the MWBE Officer.  The MWBE Officer may also issue a revised 

MWBE Utilization Plan for unforeseen changes in the availability of MWBE 

subcontractors during the term of the PSA. 

D. The City will give preference to Consultants who meet or exceed the City’s workforce 

goals, which are: 20% M and 6.9% W.  Consultants who demonstrate that their and/or 

their subcontractors’ workforce on this Project meets or exceeds these goals shall 

receive an additional weighting of 10%.  If selected, the Respondent shall submit a 

Workforce Staffing Plan on the City’s Form for review by the MWBE Officer (see 

Attachment C, the City’s Workforce Staffing Plan).  Once reviewed, the Workforce 

Staffing Plan shall be incorporated into the PSA.   The calculated percentages of 

workforce utilization shall be based on actual hours worked and billed over the term of 

the project.  The final determination of workforce goals accomplished during the 

contract shall be based on hours reported in the workforce utilization reports (see 

Attachment D, the City’s Workforce Utilization Report). 

E. If selected, the Respondent shall provide MWBE utilization and subcontractor/supplier 

payment certification and/or workforce utilization reports on the City’s forms.  These 

reports shall be submitted with each invoice or as otherwise requested by the MWBE 

Officer.   

F. A failure to submit the required subcontractor/supplier payment certification and/or 

workforce utilization reports shall constitute a default in the performance of the 

Agreement subject to potential termination for default by the City.  In addition, if the 

selected Respondent fails to meet the most recent MWBE Utilization Plan and/or 

Workforce Staffing Plan, for which additional weight was awarded by the end of the 

PSA, such failure may result in disqualification from award of future contracts with the 

City. 

 

G. Summary of additional evaluation weighting points for MWBE and Workforce Goals: 

 

Category of Additional Evaluation Points Additional Weight 

Awarded 

a) Respondent is New York State Certified MWBE 10% 

http://www.cityofrochester.gov/mwbe/
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b) Utilize MWBE Certified Subcontractors for 10-

20% of work 

5% 

c) Utilize MWBE Certified Subcontractors for more 

than 20% of work 

10% 

d) Meet or exceed workforce goals of 20% M and 

6.9% W 

Maximum Weight: A+C+D 

10% 

30% 

 

Respondents may use the City’s MWBE Directory or NYS’ Certified MWBE Directory to 

identify certified MWBE firms to partner with on their proposals for this Project (Note: 

using search terms like “Planning,” “Community Development,” “Policy,” etc. may be 

helpful). 

 

Section 9- Miscellaneous and Rights Reserved 

1. The City reserves the right to amend or withdraw this RFP in the City’s sole discretion, 

including any timeframes herein, upon notification of all Respondents as set forth above, 

and in such case, the City shall have no liability for any costs incurred by any Respondent. 

2. The City may request additional information from any Respondent to assist the City in 

making its evaluation. 

3. The proposal and all materials submitted with the proposal shall become property of the City 
without obligation of the City to return such materials. Such materials will be subject to NYS 
Freedom of Information Law. If any proprietary information is submitted with the proposal, 
it must be clearly identified and a request to keep such information confidential must be 
submitted.  

4. Submission of a proposal shall constitute a binding offer by Respondent to provide the 

services at the prices described therein until such time as the parties enter into a PSA. 
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Attachment A: Professional Services Agreement Template 

See page(s) to follow 

  

https://www.cityofrochester.gov/WorkArea/DownloadAsset.aspx?id=21474838120
https://ny.newnycontracts.com/
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Attachment A: Professional Services Agreement Template 

See page(s) to follow 
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AGREEMENT 
 
 
 THIS AGREEMENT, entered into on the       day of           , 2022, by and between 
the CITY OF ROCHESTER, a municipal corporation having its principal office located at 
CITY HALL, 30 Church Street, Rochester, New York, 14614, hereinafter referred to as the 
"City", and _______________________ with offices at __________________, hereinafter 
referred to as the "Consultant". 
 
 WITNESSETH: 
 
 WHEREAS, the City desires to secure the professional services of the Consultant 
to______________________, hereinafter referred to as the Project and; 
 
 WHEREAS, the Consultant covenants that it has the personnel, skills and 
expertise required and wishes to undertake the Project. 
 
 NOW THEREFORE, the City and the Consultant do mutually agree, in 
consideration of the covenants, terms and conditions contained herein, as follows: 
 
ARTICLE I, Part 1. Description of Project 
 
Section 1.101 General Description 
 

 
ARTICLE I, Part 2. Description of Professional Services 
 
Section 1.201 General 
 
 The Consultant shall provide the following services:  
 
 A.  
  
 
 B. The Consultant is to have on its staff and is to retain during the performance 

of its services all appropriate professional personnel necessary to 
completely and accurately perform the work and services required.  The 
Consultant shall provide a list of its employees assigned to the project which 
provides the employee's name and title prior to the start of work.  The 
Consultant shall notify the City prior to changing project personnel.  No 
changes in project managers will be made without approval of the City.  

 
 

C.    The Consultant shall maintain an up-to-date, orderly, assembled file of 
Project notes and records.  Notes shall include correspondence, 
calculations, documentation, references and other material necessary for 
the completion of the Project. 
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 D. The Consultant is responsible for the professional quality, technical 

accuracy, timely completion and appropriate coordination of all designs, 
drawings, specifications, testing, reports and other services furnished under 
this Agreement.  The Consultant bears all responsibility for any errors, 
omissions or other deficiencies in the Consultant's designs, drawings, 
specifications, reports and other services and shall correct or revise any 
such errors, omissions or other deficiencies without additional 
compensation. 

 
 E. The Consultant's obligations under this Section are in addition to the 

Consultant's other express or implied assurances under this Agreement or 
State law and in no way diminish any other rights that the City may have 
against the Consultant for faulty materials, equipment or work. 

 
 F. The Consultant shall furnish promptly all equipment, labor and materials 

needed to perform in a safe and convenient manner, such inspections as 
the City requires. 

 
 H. The Consultant shall keep the City informed of the progress of the work so 

that the City may inspect the Consultant's work as determined necessary by 
the City.  In particular, the Consultant shall provide the City with at least 
forty-eight (48) hour notice prior to performing work which would prevent 
proper inspection of previously completed work. 

 
 I. The Consultant shall meet with the City at the City's request to discuss the 

Assessment results and recommendations as may be deemed necessary 
by the City. 

 
Section 1.202 Additional Services (if applicable)  
 
 
ARTICLE I, Part 3. Subcontracts 
 

All services to be performed under this Agreement shall be performed with the 
Consultant's own employees, unless the City agrees that the Consultant may 
subcontract such services.  Copies of all proposed Agreements between the 
Consultant and subcontractors shall be submitted to the City along with a 
statement of the subcontractor's qualifications.  Such Agreements shall be 
approved by the City in writing prior to initiation of work.  All subcontracts under 
this Agreement are subject to all applicable provisions of this Agreement unless 
otherwise directed in writing by the City.  The Consultant is responsible for the 
completion of all services under this Agreement in an acceptable and timely 
manner, including any services performed by a subcontractor, supplier or other 
party with whom the Consultant has a contract. 

 
 
 



6  

 
 
 
ARTICLE I, Part 4. City Responsibilities 
 
 The City shall: 
 

A. Provide as complete information as is reasonably possible as to its 
requirements for the Project to the Consultant. 

 
B. Assist the Consultant by making available to the Consultant any information 

pertinent to the Project, including previous reports and any other relevant 
data. 

 
C. Examine all studies, reports, sketches, estimates, drawings, specifications, 

proposals and other documents presented to the City by the Consultant for 
review and render decisions pertaining thereto within a reasonable period of 
time, so as not to delay the work of the Consultant. 

 
D. Designate a representative (Authorized Agent) to act as liaison between the 

City and the Consultant.  The Authorized Agent will have the authority and 
responsibility to transmit instructions and to receive information with respect 
to the City policies and pertinent to the work covered by this Agreement, 
except as otherwise limited by Code or Charter of the City. 

 
E. Give written notice to the Consultant where the City observes or otherwise 

becomes aware of any default in the Consultant's performance hereunder or 
where the City does not concur with the design or other recommendations 
of the Consultant. 

 
 F. Obtain any required easements with the assistance of the Consultant. 
 
 G. Obtain or provide in a timely manner permission for the Consultant to enter 

upon any sites, buildings, and facilities as deemed necessary by the 
Consultant to perform the services required pursuant to this Agreement. 

 
ARTICLE I, Part 5. Fees 
 
Section 1.501 General 
 

A. In no event whatsoever shall the total fee payable to the Consultant 
pursuant to this Agreement, including all costs and disbursements 
whatsoever, exceed $   . 

 
B. The Consultant shall have the right to bill the City for services performed 

and not already billed on a (monthly basis) (upon completion of all work 
required under this Agreement) (upon completion of        ). 

 
 C. Payment Request 
 

The Consultant shall submit an invoice and any other supporting 
documentation in the manner prescribed by the City at a minimum of once 
every ninety (90) days during the term of the agreement unless a different 
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schedule is approved by the City.   
 
  
ARTICLE I, Part 6. Term 
 

This Agreement shall commence (upon execution by the parties) on DATE and 
shall terminate (one year from such date) on DATE. 

 
 
ARTICLE I, Part 7. Removal of Personnel 
 

All personnel assigned by the Consultant shall be subject to the approval of the 
City and be required to cooperate with the City project personnel.  In the event that 
the Consultant's personnel fail to cooperate or perform their assigned tasks in a 
reasonable manner as determined by the City, the City may require the Consultant 
to replace such personnel. 

 
ARTICLE I, Part 8.   Authorized Agent 
 
 A. The City hereby designates the: 
 
  [Title] 
  [Department] 
  30 Church Street 
  Rochester, New York 14614-1278 
 
 B. The Consultant hereby designates: 
   
  [Title] 
  [Department] 
  [Address] 
  [City], [State] [Zip] 
 

or an authorized representative in case of absence, as Authorized Agents 
for the receipt of all notices, demands, vouchers, orders, permissions, 
directions, and other communications pursuant to this Agreement, if 
dispatched by registered or certified mail, postage prepaid, or delivered 
personally to the Authorized Agents designated herein.   

 
The parties reserve the right to designate other or additional Authorized 
Agents upon written notice to the other. 

 
 
ARTICLE I, Part 10.  Ownership of Documents 

 
All original design notes, drawings specifications the two digital record drawing 
products and survey maps prepared by the Consultant under this Agreement, upon 
completion of the work required herein, will become the property of the City and 
shall be delivered to the City's Authorized Agent. The Consultant may provide a 
complete reproducible set of drawings, specifications, survey maps and all other 
documents in lieu of the originals. 



 

ARTICLE I, Part 11.  Confidentiality 
 
Section 1.1001 General 

 
The Consultant agrees that any and all data, analyses, materials or other 
information, oral or written, made available to the Consultant with respect to this 
Agreement, and any and all data, analyses, materials, reports or other information, 
oral or written, prepared by the Consultant with respect to this Agreement shall, 
except for information which has been or is publicly available, be treated as 
confidential; and shall not be utilized, released, published or disclosed by the 
Consultant at any time for any purpose whatsoever other than to provide 
consultation or other services to the City. 

 
Section 1.1002  Freedom of Information Law 

 
Disclosures required by New York’s Freedom of Information Law (“FOIL”) shall not 
be considered a breach of any confidentiality provisions in this Agreement.  Should 
Consultant provide the City with any records it deems confidential and exempt from 
FOIL, Consultant shall clearly mark such portions of those records as confidential 
and exempt from FOIL disclosure.  Upon any request for disclosure of information 
so marked, the City will inform Consultant of the request and give Consultant ten 
(10) business days to submit a written statement of necessity for exempting the 
records from disclosure pursuant to New York Public Officers Law 89(5).  As 
required by the Public Officers Law, the City will issue a determination as to 
disclosure within seven (7) business days.  If the City determines that the records 
must be disclosed, Consultant may appeal the City’s determination within seven (7) 
business days. Thereafter, the City shall respond to Consultant’s appeal within ten 
(10) business days.  If the City issues an adverse determination, Consultant may 
appeal the decision within fifteen (15) days of service by commencing an Article 
Seventy-Eight (78) proceeding under New York’s Civil Practice Law and Rules. 

 
 
 
ARTICLE I, Part 12.  Organizational Conflict of Interest 

 
A. The Consultant warrants that to the best of the Consultant's knowledge and 

belief, there are not relevant facts or circumstances which could give rise to 
an organizational conflict of interest, as herein defined, or that the 
Consultant has disclosed all such relevant information. 

 
B. An organizational conflict of interest exists when the Consultant performs or 

agrees to perform services for another party that could foreseeable implicate 
the City as a potentially responsible party in an environmental enforcement 
action or claim against the City or otherwise increase the potential liability of 
the City. 

 
C. The Consultant agrees that if an actual or potential organizational conflict of 

interest is discovered, the Consultant will make a full disclosure as soon as 
possible in writing to the City. This disclosure shall include a description of 
actions which the Consultant has taken or proposed to take, after 
consultation with the City, to avoid, mitigate, or neutralize the actual or 
potential conflict. 

 



 

D. The City may terminate this Agreement in whole or in part, if it deems 
such termination necessary to avoid an organizational conflict of 
interest. If the Consultant was aware of a potential organizational 
conflict of interest prior to award, or discovered an actual or potential 
conflict after award and did not disclose it, or misrepresented 
relevant information to the City, the City may terminate the 
Agreement, debar the Consultant from contracting with the City, or 
pursue such other remedies as may be permitted by law or this 
Agreement.  In such event, termination of this Agreement shall be 
deemed a termination for default pursuant to Section 2.602. 

 
E. The Consultant further agrees to insert in any subcontract hereunder, 

provisions which shall conform to the language of this Article. 

 

ARTICLE II 
 
ARTICLE II, Part 1. Qualifications, Indemnity and Insurance 

 
Section 2.101 Consultant's Qualifications for Duties, Compliance and Permits 

 
A. The Consultant hereby agrees that it has, or will have, on its staff and will 

retain during the performance of this service under this Agreement, all 
appropriate professional personnel necessary to completely and 
accurately perform the work and services under this Agreement. 

 
B. The Consultant further agrees that the design of architectural or 

engineering features of the work shall be accomplished by professionals 
licensed to practice in New York State. 

 
C. The Consultant further agrees to insure that its subcontractors, agents or 

employees shall possess the experience, knowledge and character 
necessary to qualify them individually for the particular duties they 
perform. 

 
Section 2.102 Consultant's Liability 

 
The Consultant hereby agrees to defend, indemnify and save harmless the City 
of Rochester against any and all liability, loss, damage, detriment, suit, claim, 
demand, cost, charge, attorney's fees and expenses of whatever kind or nature 
which the City may directly or indirectly incur, suffer or be required to pay by 
reason or in consequence of the carrying out of any of the provisions or 
requirements of this Agreement, where such loss or expense is incurred directly 
or indirectly by the City, its employees, subcontractors or agents, as a result of 
the negligent act or omission, breach or fault of the Consultant, its employees, 
agents or subcontractors.  If a claim or action is made or brought against the City 
and for which the Consultant may be responsible hereunder in whole or in part, 
then the Consultant shall be notified and shall be required to handle or participate 
in the handling of the portion of the claim for which it may be responsible as a 
result of this section. 

 
Section 2.103 Professional Liability Insurance 



 

 
The Consultant shall procure at its own expense professional liability insurance 
for services to be performed pursuant to this Agreement, insuring the Consultant 
against malpractice or errors and omissions of the Consultant, in the amount of 
One Million Dollars. The Consultant shall provide the City with a certificate of 
insurance from an authorized representative of a financially responsible 
insurance company evidencing that such an insurance policy is in force. The 
certificate shall contain a thirty (30) day cancellation clause which shall provide 
that the City shall be notified not less than thirty (30) days prior to the 
cancellation, assignment or change of the insurance policy.  The Consultant 
shall also give at least thirty (30) days notice to the City of such cancellation, 
amendment or change, and of any lapse of insurance coverage under this 
Agreement. 
 

Section 2.104 General Liability Insurance 
 

The Consultant shall obtain at its own expense general liability insurance for 
protection against claims of personal injury, including death, or damage to 
property, arising out of the Project. The amount of said insurance coverage shall 
in the amount Two Million Dollars if said insurance is a "Defense within Limits" 
policy under which all claim expenses are included within both the applicable limit 
of liability and self-insured retention.  Otherwise, the insurance coverage shall be 
in the amount of One Million Dollars. Said insurance shall be issued by a 
reputable insurance company, authorized to do business in the State of New 
York.  Said insurance shall also name the City of Rochester as an insured and 
copies of the policy endorsements reflecting the same should be provided. The 
Consultant shall provide the City with a certificate of insurance from an 
authorized representative of a financially responsible insurance company 
evidencing that such an insurance policy is in force. Furthermore, the Consultant 
shall provide a listing of any and all exclusions under said policy. The insurance 
shall stipulate that, in the event of cancellation or modification the insurer shall 
provide the City with at least thirty (30) days written notice of such cancellation or 
modification.  In no event shall such liability insurance exclude from coverage 
any municipal operations or municipal property related to this Agreement. 

Section 2.105 Workers' Compensation and Disability Benefits Insurance 

This Agreement shall be void and of no effect unless the Consultant shall require 
all the Consultant's subcontractors to keep insured, during the life of this 
Agreement, all employees of said subcontractors as are required to be insured 
under the provisions of the Workers' Compensation Law of the State of New 
York.  In the event the Consultant hires its own employees to do any work called 
for by this Agreement, then the Consultant agrees to so insure its own 
employees. The Consultant shall provide proof to the City, duly subscribed by an 
insurance carrier, that such Workers' Compensation and Disability Benefits 
coverage has been secured. In the alternative, Consultant shall provide proof of 
self-insurance or shall establish that Workers’ Compensation and/or Disability 
Benefits coverage is not required by submitting a completed New York State 
Workers’ Compensation Board’s form WC/DB-100. 

 
Section 2.106 Copyright or Patent Infringement 



 

 
The Consultant shall defend actions or claims charging infringement of any 
copyright or patent by reason of the use of adoption of any designs, drawings or 
specifications supplied by it, and it shall hold harmless the City from loss or 
damage resulting therefrom, providing however, that the City within ten days after 
receipt of any notice of infringement or of summons in any action therefor shall 
have forwarded the same to the Consultant in writing. 

 
Section 2.107 No Individual Liability 

 
Nothing contained in the Agreement shall be construed as creating any personal 
liability on the part of any officer or agent of the City. 

 
ARTICLE II, Part 2. Specific Design Restrictions 

 
Section 2.201 Environmental Policy 

 
The City has an obligation to assess the environmental impact of the Project and 
to prepare any necessary state, federal, and/or local environmental impact 
statements under the State Environmental Quality Review Act and the national 
Environmental Protection Act. The City wishes to enhance the environment by 
minimizing environmental degradation and by maximizing the Project benefits. 

 
The Consultant, therefore, shall assist the City in determining whether 
environmental impact statements ("EIS") should be prepared and shall assist the 
City or the City's Environmental Specialist in preparing any necessary EIS.  The 
Consultant shall not be required to prepare an EIS, unless specifically required 
by Article I of this Agreement. 

 
ARTICLE II, Part 3. Employment Practices 

 
Section 2.301 Equal Employment Opportunity 

 
A. General Policy 

 
The City of Rochester, New York reaffirms its policy of Equal Opportunity 
and its commitment to require all contractors, lessors, vendors and 
suppliers doing business with the City to follow a policy of Equal 
Employment Opportunity, in accordance with the requirements set forth 
herein. This policy is adopted pursuant to the City's Affirmative Action 
Plan, Article XV - Contract Compliance. The City further does not 
discriminate on the basis of handicap status in admission, or access to, or 
treatment or employment in its programs and activities.  The City is 
including these policy statements in all bid documents, contracts, and 
leases. Contractors, lessors, vendors and suppliers shall agree to comply 
with State and Federal Equal Opportunity laws and regulations and shall 
submit documentation regarding Equal Opportunity upon the City's 
request. 

 
B. Definitions 

Good Faith Effort - shall mean every reasonable attempt to comply with the 



 

provisions of this policy by making every reasonable effort to achieve 
a level of employment of minority groups and female workers that is 
consistent with their presence in the local work force. 

 
Minority Group Persons - shall mean a person of Black, Hispanic, Asian, 

Pacific Islander, American Indian, or Alaskan Native ethnic or racial 
origin and identity. 

 
 

C. Compliance 
 

The Consultant shall comply with all of the following provisions of this 
Equal Opportunity Requirement: 

 
1. The Consultant agrees that he will not discriminate against any 

employee for employment because of age, race, creed, color, national 
origin, sex, sexual orientation, gender identity or expression, disability, 
or marital status in the performance of services or programs pursuant to 
this Agreement, or in employment for the performance of such services 
or programs, against any person who is qualified and available to 
perform the work in which the employment relates. The Consultant 
agrees to make a good faith effort to employ minority group persons 
and females and that 
in hiring employees and treating employees performing work under this 
Agreement or any subcontract hereunder, the Consultant, and its 
subcontractors, if any, shall not, by reason of age, race, creed, color, 
national origin, sex, sexual orientation, disability or marital status 
discriminate against any person who is qualified and available to 
perform the work to which the employment relates. 
The Consultant agrees to take affirmative action to ensure that 
applicants are employed, and that applicants are hired and that 
employees are treated during their employment, without regard to their 
of age, race, creed, color, national origin, sex, sexual orientation, 
gender identity or expression, disability, or marital status. Such actions 
shall include, but not be limited to the following: employment, 
upgrading, demotions or transfers, recruitment and recruitment 
advertising, layoffs, terminations, rates of pay and other forms of 
compensation, and selection for training, including apprenticeship. 
The Consultant agrees to post notices in conspicuous places available 
to employees and applicants for employment, and to include language 
in all solicitations or advertisements for employment placed by or on 
behalf of the Consultant, reflecting this nondiscrimination policy. 
 

2. The Consultant agrees that its employment practices shall comply with 
the provisions of Chapter 63 of the Rochester Municipal Code, which 
restricts inquiries regarding or pertaining to an applicant’s prior criminal 
conviction in any initial employment application. 

 
3.  If the Consultant is found guilty of discrimination in employment on the 

grounds of age, race, creed, color, national origin, sex, sexual 
orientation, gender identity or expression, disability, or marital status 



 

by any court or administrative agency that has jurisdiction pursuant to 
any State or Federal Equal Opportunity laws or regulations, such 
determination will be deemed to be a breach of contract, and this 
Agreement will be terminated in whole or part without any penalty or 
damages to the City on account of such cancellation or termination 
and the Consultant shall be disqualified from thereafter selling to, 
submitting bids to, or receiving awards of 
contract with the City of Rochester for goods, work, or services until 
such time as the Consultant can demonstrate its compliance with this 
policy and all applicable Federal and State Equal Opportunity laws and 
regulations. 

 
4.  The Consultant shall cause the foregoing provisions to be inserted in 

all subcontracts, if any, for any work covered by this Agreement so 
that such provisions will be binding upon each subcontractor, provided 
that the foregoing provisions shall not apply to subcontracts for 
standard commercial supplies or raw materials. 

 
D. Non-discrimination in CDBG Funded Activities 

 
The Consultant’s services shall be subject to HCD Section 109, under 
which no person shall on the ground of race, color, national origin, 
religion, or sex be excluded from participation in, be denied the benefits 
of, or be subjected to discrimination under any program or activity 
funded in whole or in part with CDBG funds. The Consultant’s services 
shall also be subject to the prohibition against discrimination on the 
basis of age under the Age Discrimination Act of 1975 [42 U.S.C. 6101 
et seq.] as implemented by 24 CFR Part 
146, as well as against discrimination respecting an otherwise 
qualified handicapped individual as provided in Section 504 of the 
Rehabilitation Act of 1973  [29 U.S.C.794] and title II of the 
Americans with Disabilities Act [42 U.S.C. 12101 et seq] as 
implemented by 24 CFR Part 8. 
 

 
E. Compliance with the Fair Housing Act and Executive Order No. 11063 

In accordance with the Fair Housing Act (42 U.S.C. 3601-19) and 
its implementing regulations at 24 CFR parts 100 and 103  and 
Executive Order 11063, as amended, and implementing 
regulations at 24 CFR part 107, the Contractor shall not subject any 
person to discrimination because of race, color, religion, sex, 
handicap, familial status, or national origin in the sale, rental, or 
advertising of dwellings, in the provision of brokerage services, or in 
the availability of residential real estate-related transactions 
provided hereunder. 

 
Section 2.302 Title VI of the Civil Rights Act of 1964 

 
The City of Rochester hereby gives public notice that it is Municipality’s policy to 
assure full compliance with Title VI of the Civil Rights Act of 1964, the Civil Rights 
Restoration Act of 1987, and related statutes and regulations in all programs and 



 

activities. Title VI requires that no person in the United States of America shall, 
on the grounds of race, color, gender, or national origin be excluded from the 
participation in, be denied the benefits of, or be otherwise subjected to 
discrimination under any program or activity for which Municipality receives 
federal financial assistance. Any person who believes they have been aggrieved 
by an unlawful discriminatory practice under Title VI has a right to file a formal 
complaint with Municipality. Any such complaint must be in writing and filed with 
the City Title VI Coordinator within one hundred eighty (180) days following the 
date of the alleged discriminatory occurrence. Title VI Discrimination Complaint 
Forms may be obtained from the City at no cost to the complainant, or on the 
City’s website at  www.cityofrochester.gov, or by calling (585) 428-6185. 

 
 
 

Section 2.303 The MacBride Principles 
 

The Consultant agrees that it will observe Ordinance No. 88-19 of the City of 
Rochester, which condemns religious discrimination in Northern Ireland and 
requires persons contracting to provide goods and services to the City to comply 
with the MacBride principles.  A copy of the MacBride principles is on file in the 
Office of the Director of Finance. 

 
Section 2.304 Compliance with Labor Laws 

 
The Consultant specifically agrees to comply with the labor law requirements of 
Articles 8 and 9 of the Labor Law of the State of New York, and, more 
specifically, with the requirements of Sections 220, 220-a, 220-d and 220-e of the 
Labor Law. These provisions require the payment of prevailing wages and 
supplements to, the verification of payment of wages of, and require preference 
in the employment of New York residents, and prohibit discrimination based on 
race, creed, color, sex, national origin, or age, and prohibit the permitting or 
requiring of more than eight hours per day and forty hours per week from 
laborers, mechanics, or workers on a public works construction project. The 
foregoing requirements do not generally apply to professional staff, draftsmen, 
or clerical help or most other employees of an engineer or architect who is 
performing design, research, or inspection work only.  The Consultant shall, 
however, comply with all state, federal and local non-discrimination and equal 
employment opportunity laws and rules and will be subject under this 
Agreement to fines, penalties and contract termination when the City 
reasonably determines that the Consultant has unlawfully discriminated 
because of the race, color, creed, national origin, sex or age of any applicant 
for employment or any employees. 

 
 
Section 2.305 Living Wage Requirements 

 
A. Applicability of Living Wage Requirements 

 
This section shall apply and the Consultant shall comply with the 
requirements of Section 8A-18 of the Municipal Code of the City of 
Rochester, known as the “Rochester Living Wage Ordinance”, in the event 
that payments by the City to the Consultant under this Agreement shall 

http://www.cityofrochester.gov/


 

exceed fifty thousand dollars ($50,000) during a period of one year.  If this 
Agreement is amended to increase the amount payable hereunder to 
more than fifty thousand dollars ($50,000) during a period of one year, 
then any such amendment shall be subject to Section 8A-18. 

 
B. Compliance 

 
The Consultant shall pay no less than a Living Wage to any part-time or 
full-time Covered Employee, as that term is defined in Section 8A- 
18B, who directly expends his or her time on this Agreement, for the time 
said person actually spends on this Agreement. Living Wage, as set forth 
in this Agreement, shall be the hourly amount set forth in Section 8A- 
18(C)(2), and any adjustments thereto, which shall be made on July 1 of 
each year and shall be made available in the Office of the City Clerk and 
on the City’s website, at www.cityofrochester.gov.   Consultant shall also 
comply with all other provisions of Section 8A-18, including but not limited 
to all reporting, posting and notification requirements and shall be subject 
to any compliance, sanction and enforcement provisions set forth therein. 

 
C. Exemption 

 
This section shall not apply to any of Consultant’s employees who are 
compensated in accordance with the terms of a collective bargaining 
agreement. 
 

Section 2.306 Freedom of Information Law 
 

Disclosures required by New York’s Freedom of Information Law (“FOIL”) shall 
not be considered a breach of any confidentiality provisions in this Agreement. 
Should consultant provide the City with any records it deems confidential and 
exempt from FOIL, the consultant shall clearly mark such portions of those 
records as confidential and exempt from FOIL disclosure.  Upon any request for 
disclosure of information so marked, the City will inform the consultant of the 
request and give the consultant ten (10) business days to submit a written 
statement of necessity for exempting the records from disclosure pursuant to 
New York Public Officers Law 89(5).  As required by the Public Officers Law, the 
City will issue a determination as to disclosure within seven (7) business days.  If 
the City determines that the records must be disclosed, the consultant may 
appeal the City’s determination within seven (7) business days.  Thereafter, the 
City shall respond to the consultant’s appeal within ten (10) business days.  If the 
City issues an adverse determination, the consultant may appeal the decision 
within fifteen (15) days of service by commencing an Article Seventy-Eight (78) 
proceeding under New York’s Civil Practice Law and Rules. 

 
ARTICLE II, Part 4. Operations 

 
Section 2.401 Compliance with Air and Water Acts 

 
The Consultant and any and all subcontractors agree as follows: 

 
A. The Consultant, and its subcontractors warrant that any facility to be 
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utilized in the performance of any non-exempt contract or subcontract is 
not listed on the list of Violating Facilities issued by the Environmental 
Protection Agency (EPA) pursuant to 40 CFR 15.20. 

 
B. The Consultant promises to comply with all of the requirements of 

Sections 144 of the Clean Air Act, as amended (47 USC 1857c-8) and 
Section 308 of the Federal Water Pollution Control Act, as amended (33 
USC 1318) relating to the inspection, monitoring, entry, reports and 
information as well as all other requirements specified in Section 114 and 
Section 308, and all regulations and guidelines issued thereunder. 

 
C. A condition for the award of the Agreement is that prompt notice will be 

given to the City of any notification received from the Director, Office of 
Federal Activities, EPA, indicating that a facility utilized or to be utilized for 
the Agreement is under consideration to be listed on the EPA list of 
Violating Facilities. 

 
D. The Consultant warrants to the City that it has not been convicted under 

Section 113(c)(1) of the Clean Air Act or Section 309(c) of the Federal 
Water Pollution Control Act. 

 
Section 2.402 Political Activity Prohibited 
 

None of the funds, materials, property, or services provided directly or indirectly 
under this Agreement shall be used during the performance of the Agreement for 
any partisan political activity, or to further the election or defeat of any candidate 
for public office. 

 
Section 2.403 Lobbying Prohibited 

 
None of the funds provided under this Agreement shall be used for publicity or 
propaganda purposes designed to support or defeat legislation pending before 
the United States Congress, the Legislature of the State of New York or the 
Council of the City of Rochester. 

 
Section 2.404 Anti-Kickback Rules 

 
Salaries of employees performing work under this Agreement shall be paid 
unconditionally and not less often than once a month without deduction or rebate 
on any account except only such payroll deductions that are mandatory by law or 
permitted by the applicable regulations issued by the Secretary of Labor pursuant 
to the "Anti-Kickback Act" of June 13, 1934 (48 Stat. 948; 62 Stat. 108; title 18 
U.S.C., section 874; and title 40 U.S.C., section 276c). The Consultant shall 
comply with applicable "Anti-Kickback" regulations and shall insert appropriate 
provisions in all subcontracts covering work under this Agreement to insure 
compliance by subcontractors with such regulations and shall be responsible for 
the submission of affidavits required of subcontractors thereunder except as the 
Secretary of Labor may specifically provide for variations of or exemptions from 
the requirements thereof. 

 
Section 2.405 Withholding of Salaries 



 

 
If, in the performance of this Agreement, there is notice to the City of any 
underpayment of salaries by the Consultant or by any subcontractor thereunder, 
the City shall withhold from the Consultant out of payments due to it an amount 
sufficient to pay the employees underpaid the difference between the salaries 
required hereby to be paid and the salaries actually paid such employees for the 
total number of hours worked.  The amounts withheld may be disbursed by the 
City for and on account of the Consultant or subcontractor to the respective 
employees to whom they are due. 

 
Section 2.406 Discrimination Because of Certain Labor Matters 

 
No person employed on the work covered by this Agreement shall be discharged 
or in any way discriminated against because the person has filed any complaint 
or instituted or caused to be instituted any proceeding or has testified or is about 
to testify at any proceeding relating to the labor standards applicable hereunder 
to that person's employer. 

 
Section 2.407 Status as Independent Contractor 

 
The Consultant, in accordance with its status as an independent contractor, 
covenants and agrees that it shall conduct itself in a manner consistent with such 
status, that it will neither hold itself nor its employees out as, nor claim to be an 
officer or employee of the City by reason hereof, and that it and its employees 
will not by reason hereof, make any claim, demand or application for any right or 
privilege applicable to an officer or employee of the City, including but not limited 
to Workers' Compensation coverage, unemployment insurance benefits, social 
security coverage, and retirement membership or credit. 

 
ARTICLE II, Part 5. Documents 

 
Section 2.501 Patents and Copyrights 

 
The Consultant agrees that, in the event it, or any of its employees' develop any 
material for which a copyright can be obtained which material was developed as 
a result of or in connection with the work required pursuant to this Agreement, 
the City shall own the copyright to any copyrightable material and may, in its 
discretion, grant a royalty-free, non-exclusive license to use, reproduce and 
distribute such copyrightable material. The Consultant further agrees that in the 
event it, or any of its employees, develops any process, machinery or product for 
which a patent would be obtainable, the Consultant shall provide the necessary 
information to the City, so that the City can apply for such patent at its own 
expense. Such patent shall become the property of the City; provided, however, 
that the City may, in its discretion, may grant to Consultant a royalty-free, non- 
exclusive license to produce or reproduce such patented product. The benefits 
of either a patent or a copyright shall also insure to any public agency which 
finances, in whole or in part, this project and such agency shall receive a royalty- 
free, non-exclusive license to use, reproduce, manufacture and distribute the 
product or mater which has been patented or copyrighted. 

 
Section 2.502 Audit 



 

 
The Consultant agrees to maintain sufficient on-site records and information 
necessary for the documentation of any and all facets of program operation 
specified by this Agreement. The Consultant shall maintain all books, 
documents, papers and other evidence pertinent to the performance of work 
under this Agreement in accordance with generally acceptable accounting 
principles, and 40 CFR Part 30 in effect during the term of this Agreement. The 
Consultant agrees to permit on-site inspection and auditing of all records, books, 
papers and documents associated with this Agreement by authorized 
representatives of the City and further agrees to provide necessary staff support 
to the performance of such audit. The Consultant agrees to maintain for a period 
of six (6) consecutive years following termination of this Agreement any and all 
records, reports and other documentation arising from the performance of this 
Agreement; however, this period shall be extended beyond six years for any and 
all records and information pertaining to unresolved questions, which have been 
brought to the Consultant's attention by written notice by the City.  The 
Consultant agrees to furnish to the City data to include but not be limited to, 
intake records, status change notices, termination notices, and follow-up records. 
Said reports will be submitted periodically as required by the City. 

 
Section 2.503 Content of Sub-Agreements 

 
The Consultant agrees that all sub-agreements authorized by this Agreement 
shall be in written form. The Consultant shall require all subcontractors to 
comply with any of the following sections which may be in this Agreement: 
"Equal Employment Opportunity; Affirmative Action and Employment of Local 
Labor; Compliance with Labor Laws; Certifications Regarding Conflicts of 
Interest; Anti-Kickback Rules; Interest of City and Contractor in Contract."  It is 
the purpose of this section to insure that all Agreements obligate all parties 
performing work under this Agreement to comply with necessary governmental 
programs and policies. The City may require the Consultant to submit copies of 
such sub-agreements to the City.  If such copies are not submitted upon request, 
the City may have the right to withhold any and all payments to the Consultant to 
those items of work which have not complied with this section. 

 
ARTICLE II, Part 6. Termination 

 
Section 2.601 Termination for Convenience of the City 

 
A. This Agreement may be terminated by the City in accordance with this 

section in whole, or from time to time, in part, whenever for any reason, 
the City shall determine that such termination is in the best interest of the 
City.  Any such termination shall be effective upon written notice to the 
Consultant. However, no such termination shall relieve the Consultant of 
any outstanding duties imposed by the Agreement, including the 
requirement to hold the City harmless and to maintain insurance coverage 
insuring against loss arising out of the Project. 

 
B. If the Agreement is so terminated the City may take over the work and 

services and prosecute the same to completion by contract or otherwise. 
The Consultant, upon such termination, shall transfer title, and in the 



 

manner directed by the City, shall deliver to the City the completed or 
partially completed, plans, drawings information, other property and 
records of work being performed, which, if this Agreement had been 
completed, would be required to be furnished to the City. 

C. After receipt of written notice of termination, the Consultant shall promptly 
submit to the City its termination claim in a form acceptable to the City. 
Such claim shall in no event be submitted later than one year from the 
effective date of termination. 

 
D. In the event that the parties cannot agree, in whole or in part, as to the 

amount due by reason of the termination of the Agreement pursuant to 
this clause, the City shall pay the Consultant the amount determined as 
the total of the following: 

 
1. The cost of all work performed prior to the effective date of 

termination. 
 

2. The cost of settling and paying claims arising out of and as a direct 
result of the termination; 

 
3. A sum as profit on subdivision 1. above, determined to be fair and 

reasonable, provided however, that if the Consultant would have 
sustained a loss on the entire Agreement had it been completed, no 
profit shall be included or allowed under this subdivision 3., and an 
appropriate adjustment shall be made reducing the amount of 
settlement to reflect the indicated rate of loss. The total sum to be 
paid under this section shall not exceed the total price of this 
Agreement specified hereinabove, reduced by the amount of 
payments otherwise made, and further secured by the value of 
work remaining incomplete at the time of the termination of this 
Agreement. 

 
Section 2.602 Termination for Default 

 
A. The performance of work under this Agreement may be terminated by the 

City in accordance with this clause in whole, or, from time to time, in part, 
whenever the Consultant shall default in performance of this Agreement in 
accordance with its terms (including in the term "default" any failure by the 
Consultant to make progress in the prosecution of the work hereunder 
which endangers such performance) and shall fail to cure diligently such 
default within a period of ten days or (or such longer period as the City 
may allow) after delivery by the City of a notice specifying the default. 

 
B. If this Agreement is to be terminated, the City may take over the work and 

services and prosecute the same to completion by contract or otherwise, 
and the Consultant shall be liable to the City for any excess cost 
occasioned thereby. 



 

C. The total fee payable shall be such proportionate part of the fee as the 
value of the actual work completed and delivered bears to the value of the 
work required or contemplated by this Agreement. 

 
D. This Agreement may not be so terminated if the failure to perform arises 

from unforeseeable causes beyond the control and without the fault or 
negligence of the Consultant. 

 
E. If, after notice of termination of this Agreement under the provisions of this 

section, it is determined for any reason that the Consultant was not in 
default or that the default was excusable the rights and obligations of the 
parties shall be the same as if the notice of termination had been issued 
pursuant to the clause of this Agreement entitled "Termination for the 
Convenience of the City." 

 
F. The rights and remedies of the City provided in this clause are in addition 

to any other rights and remedies provided by law or under this Agreement. 
 
ARTICLE II, Part 7. General 

 
Section 2.701 Prohibition Against Assignment 

 
The Consultant agrees that it is prohibited from assigning or otherwise disposing 
of this Agreement or any of its contents, or of its right, title or interest therein, or 
of its power to execute such contract to any other person or corporation without 
the previous consent in writing of the City. 

 
 
 
Section 2.702 Compliance with All Laws 

 
The Consultant agrees that during the performance of the work required pursuant 
to this Agreement, the Consultant, and all employees working under its direction, 
shall strictly comply with all local, state or federal laws, ordinances, rules or 
regulations controlling or limiting in any way their actions during their said 
performance of the work required by this Agreement.  Furthermore, each and 
every provision of law, and contractual clause required by law to be inserted in 
this Agreement shall be deemed to be inserted herein.  If, through mistake or 
otherwise, any such provision is not inserted or is not correctly inserted, then 
upon the application of either party this Agreement shall be forthwith physically 
amended to make such insertion or correction. 

 
Section 2.703 Successors 

 
The City and the Consultant each bind their successors, executors, 
administrators and assigns in respect of all covenants of this Agreement. 



 

Section 2.704 Interest of City and Consultant in Contract 
 

The City and the Consultant agree that no member, officer, or employee of the 
City or of the Consultant or assignees agents shall have any interest, direct or 
indirect, in any contract or subcontract or the proceeds thereof, for work to be 
performed in connection with the program assisted under the Agreement. 

 
Section 2.705 Permits, Laws and Taxes 

 
A. In the event that services performed by the Consultant for the City are 

subject to taxation under Article 28 of the Tax Law (sales and 
compensating use tax) the Consultant shall receive from the City the 
material necessary to obtain a tax exempt certificate upon written request. 

 
B. The Consultant shall pay all taxes, applicable to the work and materials 

supplied under this Agreement, it being understood that in no case shall 
any such tax be borne by the City, except as provided in subparagraph A. 
above. 

 
Section 2.706 Obligations Limited to Funds Available 

 
The parties specifically agree that the Consultant's duty to perform work under 
this Agreement and the City's obligation to pay for that work, including any out-of- 
pocket and subcontracting expenses of the Consultant, shall be limited to the 
amount of money actually appropriated by the City Council and encumbered (i.e., 
certified as being available) for this Project by the City Director of Finance (or his 
authorized deputy).  This provision shall limit the parties' obligation to perform 
even though this Agreement may provide for the payment of a fee greater than 
the appropriated and encumbered amount. 

 
Section 2.707 Extent of Agreement 

 
This Agreement constitutes the entire and integrated Agreement between and 
among the parties hereto and supersedes any and all prior negotiations, 
Agreements, and conditions, whether written or oral.  Any modification or 
amendment to this Agreement shall be void unless it is in writing and subscribed 
by the party to be charged or by its authorized agent. 

 
Section 2.708 Law and Forum 

 
This Agreement shall be governed by and under the laws of the State of New 
York and the Charter of the City of Rochester. The parties further agree that 
Supreme Court of the State of New York, held in and for the County of Monroe 
shall be the forum to resolve disputes arising out of either this Agreement or work 
performed according thereto. The parties waive all other venue or forum 
selections. The parties may agree between themselves on alternative forums. 



 

Section 2.709 No Waiver 
 

In the event that the terms and conditions of this Agreement are not strictly 
enforced by the City, such non-enforcement shall not act as or be deemed to act 
as a waiver or modification of this Agreement, nor shall such non-enforcement 
prevent the City from enforcing each and every term of this Agreement 
thereafter. 

 
Section 2.710 Severability 

 
If any provision of this Agreement is held invalid by a court of law, the remainder 
of this Agreement shall not be affected thereby, if such remainder would then 
continue to conform to the laws of the State of New York. 

 
Section 2.711 Debarment and Suspension 

 
The Consultant certifies, by the signing of this Agreement, that neither it nor its 
principals are presently debarred, suspended, proposed for debarment, declared 
ineligible, or voluntarily excluded from participation in this Agreement by any 
Federal department or agency.  Assistance under this part shall not be used 
directly or indirectly to employ, award contracts to, or otherwise engage the 
services of, or fund any contractor or sub recipient during any period of 
debarment, suspension, or placement in ineligibility status under the provisions of 
2 CFR Part 2424 and 2 CFR Part 180. 

 
 
 
Section 2.712 Conflict of Interest 

 
In accordance with 2 CFR §200.318 and 24 CFR §570.611, the Consultant shall 
preclude any person who is an employee, agent, consultant, officer, elected 
official, or appointed official of the City, and who exercises or exercised any 
functions or responsibilities with respect to the contract, from obtaining a financial 
interest or benefit from the contract, including interests and benefits in any 
contract, subcontract or agreement with respect thereto, or the proceeds 
thereunder, either for themselves or those with whom they have family or 
business ties, during their tenure or for one year thereafter.  Any financial interest 
or benefit of any person covered by this section must be documented and 
disclosed by the Consultant to the City. 



 

IN WITNESS WHEREOF, the parties have duly executed this Agreement on the 
day first written above. 

 
THE CITY OF ROCHESTER 

 
BY:     

Malik D. Evans, Mayor 
 

CONSULTANT 
 

BY:    
Name: 

 
STATE OF NEW YORK 
COUNTY OF MONROE 

 
On this    day of   , 20   , before me, the subscriber, personally came MALIK 
D. EVANS to me known, who being by me duly sworn, did depose and say that he 
resides in the City of Rochester, that he is the Mayor of the City of Rochester, the 
municipal corporation described in the above Agreement; that he signed his name 
thereto by authority of Ordinance No.   . 

 
 
 
 

Notary Public 
 
 
 
 
 
 
STATE OF NEW YORK 
COUNTY OF MONROE 

 
On this   day of   , 20  before me, the undersigned, a Notary Public in 
and for said State, personally appeared   _, personally 
known to me or proved to me on the basis of satisfactory evidence to be the 
individual(s) whose name(s) is (are) subscribed to the within instrument and 
acknowledged to me that he/she/they executed the same in his/her/their capacity(ies), 
and that by his/her/their signature(s) on the instrument, the individual(s), or the person 
upon behalf of which the individual(s) acted, executed the instrument. 

 
 
 
 

Notary Public 



 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

Appendix A: 

 
Prevailing Wage Rates 



 

 

 
 
 
 
 
 
 
 
 
 
 
 
 

Appendix B: 

 
Living Wage Ordinance 



 

 

APPENDIX B 
 

LIVING WAGE ORDINANCE 
 
THIS SHALL SERVE AS NOTICE TO ALL  EMPLOYEES THAT  ANY EMPLOYER 

WHO IS A CONTRACTOR OR SUBCONTRACTOR DIRECTLY INVOLVED IN 

PROVIDING  A  SERVICE  TO  THE  CITY  OF  ROCHESTER  PURSUANT  TO  A 

SERVICE CONTRACT THAT INVOLVES THE EXPENDITURE BY THE CITY OF AT 

LEAST $50,000 DURING THE PERIOD OF ONE YEAR SHALL BE SUBJECT TO THE 

REQUIREMENTS OF THE ROCHESTER LIVING WAGE ORDINANCE.  COVERED 

EMPLOYERS SHALL PAY NO LESS THAN A LIVING WAGE TO THEIR COVERED 

EMPLOYEES, AS SET FORTH IN SECTION 8A-18 OF THE MUNICIPAL CODE OF 

THE CITY OF ROCHESTER.   SUCH EMPLOYEES SHALL HAVE THE RIGHT TO 

FILE A COMPLAINT WITH THE CITY IF THEY BELIEVE THAT THEIR EMPLOYER IS 

NOT COMPLYING WITH THE REQUIREMENTS OF SECTION 8A-18, BY CALLING 

THE BELOW LISTED TELEPHONE NUMBER.   COMPLAINTS MUST BE MADE 

WITHIN ONE YEAR FROM THE DATE OF VIOLATION AND WILL BE INVESTIGATED 

PROMPTLY BY THE CITY.    ALL COMPLAINTS WILL BE TREATED AS 

CONFIDENTIAL AND WILL NOT BE DISCLOSED TO THE EMPLOYER WITHOUT 

THE CONSENT OF THE EMPLOYEE, EXCEPT WHEN REQUIRED TO ACCESS 

INFORMATION NECESSARY TO INVESTIGATE THE COMPLAINT. 
 
 
 
 
TELEPHONE NO.  428-6860 
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Federally Required 
Clauses 

 

Fly America Requirements – Applicability – all contracts involving transportation of 
persons or property, by air between the U.S. and/or places outside the U.S.  These 
requirements do not apply to micro-purchases ($3,000 or less, except for construction 
contracts over $2,000). 
Contractor shall comply with 49 USC 40118 (the “Fly America” Act) in accordance with 
General Services Administration regulations 41 
CFR 301-10, stating that recipients and subrecipients of Federal funds and their 
contractors are required to use US Flag air carriers for US Government-financed 
international air travel and transportation of their personal effects or property, to the 
extent such service is available, unless travel by foreign air carrier is a matter of 
necessity, as defined by the Fly America Act.  Contractor shall submit, if a foreign air 
carrier was used, an appropriate certification or memorandum adequately explaining 
why service by a US flag air carrier was not available or why it was necessary to use a 
foreign air carrier and shall, in any event, provide a certificate of compliance with the Fly 
America requirements.  Contractor shall include the requirements of this section in all 
subcontracts that may involve international air transportation. 

 
Buy America Requirements – Applicability – Construction Contracts and Acquisition of 
Goods or Rolling Stock (valued at more than 
$100,000) 
Contractor shall comply with 49 USC 5323(j) and 49 CFR 661, stating that Federal 
funds may not be obligated unless steel, iron, and manufactured products used in 
FTA-funded projects are produced in the United States, unless a waiver has been 
granted by FTA or the 
product is subject to a general waiver. General waivers are listed in 49 CFR 661.7, and 
include software, microcomputer equipment and 
small purchases (currently less than $100,000) made with capital, operating, or 
planning funds. Separate requirements for rolling stock are stated at 5323(j)(2)(C) and 
49 CFR 661.11. Rolling stock must be manufactured in the US and have a minimum 
60% domestic content.  A bidder or offeror shall submit appropriate Buy America 
certification to the the recipient with all bids on FTA-funded contracts, except those 
subject to a general waiver. Proposals not accompanied by a completed Buy America 
certification shall be rejected as nonresponsive. This requirement does not apply to 
lower tier subcontractors. 

 
Charter Bus Requirements – Applicability – Operational Service Contracts.   These 
requirements do not apply to micro-purchases 
($3,000 or less, except for construction contracts over $2,000). 

 
Contractor shall comply with 49 USC 5323(d) and (g) and 49 CFR 604, which state that 
recipients and subrecipients of FTA assistance may provide charter service for 
transportation projects that uses equipment or facilities acquired with Federal assistance 
authorized under the Federal transit laws (except as permitted by 49 CFR 604), or under 
23 U.S.C. 133 or 142, only in compliance with those laws and FTA regulations, “Charter 
Service,” 49 CFR part 604, the terms and conditions of which are incorporated herein by 
reference. 

 
School Bus Requirements – Applicability – Operational Service Contracts.  These 
requirements do not apply to micro-purchases 
($3,000 or less, except for construction contracts over $2,000). 
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Pursuant to 69 USC 5323(f) or (g) as amended by MAP-21, 23 USC 133, 23 USC 142, 
and 49 CFR 605, recipients and subrecipients of FTA assistance shall not engage in 
school bus operations exclusively for transportation of students and school personnel in 
competition with private school bus operators unless qualified under specified 
exemptions. When operating exclusive school bus service under an allowable 
exemption, recipients and subrecipients shall not use federally funded equipment, 
vehicles, or facilities. Violations. If a Recipient or any Third Party Participant that has 
operated school bus service in violation of FTA’s School Bus laws and regulations, FTA 
may: (1) Require the Recipient or Third Party Participant to take such remedial 
measures as FTA considers appropriate, or (2) Bar the Recipient or Third Party 
Participant from receiving Federal transit funds. 

 
Cargo Preference - Use of US-Flag Vessels – Applicability – Contracts involving 
equipment, materials or commodities which may be transported by ocean vessels.  
These requirements do not apply to micro-purchases ($3,000 or less, except for 
construction contracts over 
$2,000). 
Contractor shall: a. use privately owned US-Flag commercial vessels to ship at least 
50% of the gross tonnage (computed separately for dry bulk carriers, dry cargo liners, 
and tankers) involved, whenever shipping any equipment, material, or commodities 
pursuant to the 
underlying contract to the extent such vessels are available at fair and reasonable rates 
for US flag commercial vessels; b. furnish within 
20 working days following the loading date of shipments originating within the US or 
within 30 working days following the loading date of shipments originating outside the 
US, a legible copy of a rated, "on-board" commercial bill-of-lading in English for each 
shipment of cargo described herein to the Division of National Cargo, Office of Market 
Development, Maritime Administration, Washington, DC 
20590 and to the recipient (through contractor in the case of a subcontractor's bill-of-
lading.) c. include these requirements in all subcontracts issued pursuant to this 
contract when the subcontract involves the transport of equipment, material, or 
commodities by 
ocean vessel. 

 
Seismic Safety – Applicability – Construction of new buildings or additions to existing 
buildings.   These requirements do not apply to micro-purchases ($3,000 or less, 
except for construction contracts over $2,000). Contractor agrees that any new building 
or addition to an existing building shall be designed and constructed in accordance with 
the standards required in USDOT Seismic Safety Regulations 
49 CFR 41 and shall certify compliance to the extent required by the regulation. 
Contractor shall also ensure that all work performed under this contract, including 
work performed by subcontractors, complies with the standards required by 49 CFR 
41 and the 
certification of compliance issued on the project. 

 
Energy Conservation – Applicability – All Contracts except micro-purchases ($3,000 or 
less, except for construction contracts over 
$2,000) Contractor shall comply with mandatory standards and policies relating 
to energy efficiency, stated in the state energy conservation plan issued in 
compliance with the Energy Policy & Conservation Act. 
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Clean Water – Applicability – All Contracts and Subcontracts over $100,000 
Contractor shall comply with all applicable standards, orders or regulations issued 
pursuant to the Federal Water Pollution Control Act, as amended, 33 USC 1251 et seq. 
Contractor shall report each violation to the recipient and understands and agrees that 
the recipient shall, in turn, report each violation as required to FTA and the appropriate 
EPA Regional Office.  Contractor shall include these requirements in each subcontract 
exceeding $100,000 financed in whole or in part with FTA assistance. 

 
Bus Testing – Applicability – Rolling Stock/Turnkey 
Contractor [manufacturer] shall comply with 49 USC A5323(c), applicable amendments of 
Map-21, and FTA's implementing regulation 
49 CFR 665 and shall perform the following: 

 
1) A manufacturer of a new bus model or a bus produced with a major change in 
components or configuration shall  provide a copy of the final test report to the 
recipient prior to the recipient's final acceptance of the first vehicle. 

 
2) A manufacturer who releases a report under para. 1 above shall provide notice to 
the operator of the testing facility that the report is available to the public. 

 
3) If the manufacturer represents that the vehicle was previously tested, the vehicle being 
sold should have the identical configuration 
and major components as the vehicle in the test report, which must be provided to the 
recipient prior to the recipient's final acceptance of the first vehicle. If configuration or 
components are not identical, the manufacturer shall provide a description of the 
change and the 
manufacturer's basis for concluding that it is not a major change requiring additional 
testing. 

 
4) If the manufacturer represents that the vehicle is "grandfathered" (has been used in 
mass transit service in the US before Oct. 1, 1988, and is currently being produced 
without a major change in configuration or components), the manufacturer shall provide 
the name and address of the recipient of such a vehicle and the details of that vehicle's 
configuration and major components. 

 
Pre-Award & Post-Delivery Audit Requirements - Applicability – Rolling Stock/Turnkey 
Contractor shall comply with 49 USC 5323(l) and FTA's implementing regulation 49 CFR 
663 and submit the following certifications: 

 
1) Buy America Requirements:  Contractor shall complete and submit a declaration 

certifying either compliance or noncompliance with Buy America. If contractor 
certifies compliance with Buy America, it shall submit documentation listing: 

 
A.    Component and subcomponent parts of the rolling stock to be 

purchased identified by manufacturer of the parts, their country of origin 
and costs; and 

B. The location of the final assembly point for the rolling stock, including a 
description of the activities that will take 

place at the final assembly point and the cost of final assembly. 
C. Solicitation Specification Requirements: Contractor shall submit evidence 

that it will be capable of meeting the bid specifications. 
D.    Federal Motor Vehicle Safety Standards (FMVSS):  Contractor shall 
submit 1) manufacturer's FMVSS self- 

certification sticker information that the vehicle complies with relevant 
FMVSS or 2) manufacturer's certified statement that the buses will not 
be subject to FMVSS regulations. 

 



FEDERAL CLAUSES APPENDIX B 

April 2014 

 

 

Lobbying – Applicability - Construction/Architectural and Engineering/Acquisition of 
Rolling Stock/Professional Service 
Contract/Operational Service Contract/Turnkey contracts over $100,000 
Byrd Anti-Lobbying Amendment, 31 U.S.C. 1352, as amended by the Lobbying 
Disclosure Act of 1995, P.L. 104-65 [to be codified at 2 
U.S.C. § 1601, et seq.] - Contractors who apply or bid for an award of $100,000 or more 
shall file the certification required by 49 CFR 
part 20, "New Restrictions on Lobbying." Each tier certifies to the tier above that it will 
not and has not used Federal appropriated funds to pay any person or organization for 
influencing or attempting to influence an officer or employee of any agency, a member 
of Congress, officer or employee of Congress, or an employee of a member of 
Congress in connection with obtaining any Federal contract, grant or any other award 
covered by 31 U.S.C. 1352. Each tier shall also disclose the name of any registrant 
under the Lobbying Disclosure Act of 1995 who has made lobbying contacts on its 
behalf with non-Federal funds with respect to that Federal contract, grant or award 
covered by 31 U.S.C. 1352. Such disclosures are forwarded from tier to tier up to the 
recipient. 

 
Access to Records and Reports– Applicability – As shown below. These requirements 
do not apply to micro-purchases ($3,000 or less, except for construction contracts over 
$2,000) 
The following access to records requirements apply to this Contract: 

 
1.  Where the purchaser is not a State but a local government and is an FTA recipient 
or a subgrantee of FTA recipient in accordance with 49 CFR 18.36(i), contractor shall 
provide the purchaser, the FTA, the US Comptroller General or their authorized 
representatives access to any books, documents, papers and contractor records 
which are pertinent to this contract for the purposes of making audits, examinations, 
excerpts and transcriptions. Contractor shall also, pursuant to 49 CFR 633.17, provide 
authorized FTA representatives, including any PMO contractor, access to contractor's 
records and construction sites pertaining to a capital project, defined at 49 USC 
5302(a)1, which is receiving FTA assistance through the programs described at 49 USC 
5307, 5309 or 5311. 

 
2.  Where the purchaser is a State and is an FTA recipient or a subgrantee of FTA 
recipient in accordance with 49 CFR 633.17, 
contractor shall provide the purchaser, authorized FTA representatives, including any 
PMO Contractor, access to contractor's records and construction sites pertaining to a 
capital project, defined at 49 USC 5302(a)1, which receives FTA assistance through the 
programs 
described at 49 USC 5307, 5309 or 5311. By definition, a capital project excludes 
contracts of less than the simplified acquisition 
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threshold currently set at $100,000. 
3.  Where the purchaser enters into a negotiated contract for other than a small 
purchase or under the simplified acquisition threshold and is an institution of higher 
education, a hospital or other non-profit organization and is an FTA recipient or a 
subgrantee of FTA recipient 
in accordance with 49 CFR 19.48, contractor shall provide the purchaser, the FTA, the 
US Comptroller General or their authorized 
representatives, access to any books, documents, papers and record of the contractor 
which are directly pertinent to this contract for the purposes of making audits, 
examinations, excerpts and transcriptions. 

 
4.  Where a purchaser which is an FTA recipient or a subgrantee of FTA recipient in 
accordance with 49 USC 5325(a) enters into a contract for a capital project or 
improvement (defined at 49 USC 5302(a)1) through other than competitive bidding, 
contractor shall make available records related to the contract to the purchaser, the 
Secretary of USDOT and the US Comptroller General or any authorized officer or 
employee of any of them for the purposes of conducting an audit and inspection. 

 
5.   Contractor shall permit any of the foregoing parties to reproduce by any means 
whatsoever or to copy excerpts and transcriptions as reasonably needed. 

 
6.   Contractor shall maintain all books, records, accounts and reports required under 
this contract for a period of not less than three (3) years after the date of termination or 
expiration of this contract, except in the event of litigation or settlement of claims arising 
from the performance of this contract, in which case contractor agrees to maintain same 
until the recipient, FTA Administrator, US Comptroller General, or any of their 
authorized representatives, have disposed of all such litigation, appeals, claims or 
exceptions related thereto. Re: 
49 CFR 18.39(i)(11). 

 
FTA does not require the inclusion of these requirements in subcontracts. 

 
Federal Changes – Applicability – All Contracts except micro-purchases ($3,000 or 
less, except for construction contracts over $2,000) Contractor shall comply with all 
applicable FTA regulations, policies, procedures and directives, including without 
limitation those listed directly or by reference in the Master Agreement between the 
recipient and FTA, as they may be amended or promulgated from time to time during 
the term of the contract.  Contractor's failure to comply shall constitute a material breach 
of the contract. 

 
Bonding Requirements – Applicability – For those construction or facility improvement 
contracts or subcontracts exceeding $100,000, FTA may accept the bonding policy and 
requirements of the recipient, provided that they meet the minimum requirements for 
construction contracts as follows: 

 
a.  A bid guarantee from each bidder equivalent to five (5) percent of the bid price.  
The "bid guarantees" shall consist of a firm commitment such as a bid bond, certifies 
check, or other negotiable instrument accompanying a bid as assurance that the 
bidder will, upon acceptance of his bid, execute such contractual documents as may 
be required within the time specified. 

 
b.  A performance bond on the part to the Contractor for 100 percent of the contract 
price.  A "performance bond" is one executed in connection with a contract to secure 
fulfillment of all the contractor's obligations under such contract. 
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c.  A payment bond on the part of the contractor for 100 percent of the contract price.  A 
"payment bond" is one executed in connection 
with a contract to assure payment, as required by law, of all persons supplying labor 
and material in the execution of the work provided for in the contract.  Payment bond 
amounts required from Contractors are as follows: 
(1) 50% of the contract price if the contract price is not more than $1 million; 
(2) 40% of the contract price if the contract price is more than $1 million but not more 
than $5 million; or 
(3) $2.5 million if the contract price is more than $5 million. 

 
d.  A cash deposit, certified check or other negotiable instrument may be accepted by a 
grantee in lieu of performance and payment bonds, provided the grantee has 
established a procedure to assure that the interest of FTA is adequately protected.  An 
irrevocable letter of credit would also satisfy the requirement for a bond. 

 
Bid Bond Requirements (Construction) 

 
(a) Bid Security - A Bid Bond must be issued by a fully qualified surety company 
acceptable to (Recipient) and listed as a company currently authorized under 31 
CFR, Part 223 as possessing a Certificate of Authority as described thereunder. 

 
(b) Rights Reserved - In submitting this Bid, it is understood and agreed by bidder that 
the right is reserved by (Recipient) to reject any and all bids, or part of any bid, and it is 
agreed that the Bid may not be withdrawn for a period of [ninety (90)] days subsequent 
to the opening of bids, without the written consent of (Recipient). 
It is also understood and agreed that if the undersigned bidder should withdraw any 
part or all of his bid within [ninety (90)] days after the bid opening without the written 
consent of (Recipient), shall refuse or be unable to enter into this Contract, as provided 
above, or refuse or be unable to furnish adequate and acceptable Performance Bonds 
and Labor and Material Payments Bonds, as provided above, or refuse or be unable to 
furnish adequate and acceptable insurance, as provided above, he shall forfeit his bid 
security to the extent of (Recipient's) damages occasioned by such withdrawal, or 
refusal, or inability to enter into an agreement, or provide adequate security therefor. 
It is further understood and agreed that to the extent the defaulting bidder's Bid Bond, 
Certified Check, Cashier's Check, Treasurer's 
Check, and/or Official Bank Check (excluding any income generated thereby which 
has been retained by (Recipient) as provided in [Item x "Bid Security" of the 
Instructions to Bidders]) shall prove inadequate to fully recompense (Recipient) for the 
damages occasioned by default, then the undersigned bidder agrees to indemnify 
(Recipient) and pay over to (Recipient) the difference between the bid security and 
(Recipient's) total damages, so as to make (Recipient) whole. 
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The undersigned understands that any material alteration of any of the above or any 
of the material contained on this form, other than that requested, will render the bid 
unresponsive. 
Performance and Payment Bonding Requirements (Construction) 

 
 

The Contractor shall be required to obtain performance and payment bonds as follows: 
 

(a) Performance bonds 
 

1.  The penal amount of performance bonds shall be 100 percent of the original 
contract price, unless the (Recipient) determines that a lesser amount would be 
adequate for the protection of the (Recipient). 

 
2.  The (Recipient) may require additional performance bond protection when a 
contract price is increased.  The increase in protection shall generally equal 100 
percent of the increase in contract price.  The (Recipient) may secure additional 
protection by directing the Contractor to increase the penal amount of the existing 
bond or to obtain an additional bond. 

 
(b) Payment bonds 

 
1.  The penal amount of the payment bonds shall equal: 
(i)  Fifty percent of the contract price if the contract price is not more than $1 million. 
(ii)  Forty percent of the contract price if the contract price is more than $1 million but not 
more than $5 million; or 
(iii)  Two and one half million if the contract price is more than $5 million. 

 
2.  If the original contract price is $5 million or less, the (Recipient) may require 
additional protection as required by subparagraph 1 if the contract price is increased. 

 
Performance and Payment Bonding Requirements (Non-Construction) 
The Contractor may be required to obtain performance and payment bonds when 
necessary to protect the (Recipient's) interest. 

 
(a) The following situations may warrant a performance bond: 

 
1.  (Recipient) property or funds are to be provided to the contractor for use in 
performing the contract or as partial compensation (as in retention of salvaged 
material). 

 
2.  A contractor sells assets to or merges with another concern, and the (Recipient), 
after recognizing the latter concern as the successor in interest, desires assurance that 
it is financially capable. 

 
3.  Substantial progress payments are made before delivery of end items starts. 
4.  Contracts are for dismantling, demolition, or removal of improvements. 

 
(b) When it is determined that a performance bond is required, the Contractor shall be 
required to obtain performance bonds as follows: 

 
1.  The penal amount of performance bonds shall be 100 percent of the original 
contract price, unless the (Recipient) determines that a lesser amount would be 
adequate for the protection of the (Recipient). 

 
2.  The (Recipient) may require additional performance bond protection when a 
contract price is increased.  The increase in protection shall generally equal 100 
percent of the increase in contract price. 
The (Recipient) may secure additional protection by directing the Contractor to increase 
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the penal amount of the existing bond or to 
obtain an additional bond. 

 
(c) A payment bond is required only when a performance bond is required, and if the 

use of payment bond is in the (Recipient's) interest. (d) When it is determined that a 

payment bond is required, the Contractor shall be required to obtain payment bonds as 

follows: 

1.  The penal amount of payment bonds shall equal: 
(i)  Fifty percent of the contract price if the contract price is not more than $1 million; 
(ii)  Forty percent of the contract price if the contract price is more than $1 million but not 
more than $5 million; or 
(iii)  Two and one half million if the 
contract price is increased. Advance 
Payment Bonding Requirements 
The Contractor may be required to obtain an advance payment bond if the contract 
contains an advance payment provision and a performance bond is not furnished.  
The (recipient) shall determine the amount of the advance payment bond necessary 
to protect the 
(Recipient). 
Patent Infringement Bonding Requirements (Patent Indemnity) 
The Contractor may be required to obtain a patent indemnity bond if a performance 
bond is not furnished and the financial responsibility of the Contractor is unknown or 
doubtful.  The (recipient) shall determine the amount of the patent indemnity to protect 
the (Recipient). 

 
Warranty of the Work and Maintenance Bonds 
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1.  The Contractor warrants to (Recipient), the Architect and/or Engineer that all 
materials and equipment furnished under this Contract will be of highest quality and new 
unless otherwise specified by (Recipient), free from faults and defects and in 
conformance with the Contract Documents.  All work not so conforming to these 
standards shall be considered defective.  If required by the [Project Manager], the 
Contractor shall furnish satisfactory evidence as to the kind and quality of materials and 
equipment. 

 
2.  The Work furnished must be of first quality and the workmanship must be the best 
obtainable in the various trades.  The Work must 
be of safe, substantial and durable construction in all respects.  The Contractor hereby 
guarantees the Work against defective materials or faulty workmanship for a minimum 
period of one (1) year after Final Payment by (Recipient) and shall replace or repair any 
defective materials or equipment or faulty workmanship during the period of the 
guarantee at no cost to (Recipient).  As additional security for these guarantees, the 
Contractor shall, prior to the release of Final Payment [as provided in Item X below], 
furnish separate Maintenance (or Guarantee) Bonds in form acceptable to (Recipient) 
written by the same corporate surety that provides the Performance Bond and Labor 
and Material Payment Bond for this Contract.  These bonds shall secure the 
Contractor's obligation to replace or repair defective materials and faulty workmanship 
for a minimum period of one (1) year after Final Payment and shall be written in an 
amount equal to ONE HUNDRED PERCENT (100%) of the CONTRACT SUM, as 
adjusted (if at all). 

 
Clean Air – Applicability – All contracts over $100,000 

 
1) Contractor shall comply with all applicable standards, orders or regulations pursuant 
to the Clean Air Act, 42 USC 7401 et seq. Contractor shall report each violation to the 
recipient and understands and agrees that the recipient will, in turn, report each 
violation as required to FTA and the appropriate EPA Regional Office. 
2) Contractor shall include these requirements in each subcontract exceeding $100,000 
financed in whole or in part with FTA assistance. 
Recycled Products – Applicability – All contracts for items designated by the EPA, 
when the purchaser or contractor procures $10,000 or more of one of these items 
during the current or previous fiscal year using Federal funds. The contractor agrees to 
comply with all the 
requirements of Section 6002 of the Resource Conservation and Recovery Act (RCRA), 
as amended (42 U.S.C. 6962), including but not 
limited to the regulatory provisions of 40 CFR Part 247, and Executive Order 12873, 
as they apply to the procurement of the items designated in Subpart B of 40 CFR 
Part 247. 

 
Davis-Bacon and Copeland Anti-Kickback Acts – Applicability -Construction 
contracts and subcontracts, including actual construction, alteration and/or 
repair, including decorating and painting,  over $2,000 

 
(1) Minimum wages - (i) All laborers and mechanics employed or working upon the site 
of the work (or under the United States Housing Act of 1937 or under the Housing Act of 
1949 in the construction or development of the project), will be paid unconditionally and 
not less often than once a week, and without subsequent deduction or rebate on any 
account (except such payroll deductions as are permitted by regulations issued by the 
Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of wages 
and bona fide fringe benefits (or cash equivalents thereof) due at time of payment 
computed at rates not less than those contained in the wage determination 
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of the Secretary of Labor which is attached hereto and made a part hereof, regardless 
of any contractual relationship which may be alleged to exist between the contractor and 
such laborers and mechanics.  Contributions made or costs reasonably anticipated for 
bona fide fringe benefits under section 1(b)(2) of the Davis-Bacon Act on behalf of 
laborers or mechanics are considered wages paid to such laborers or mechanics, 
subject to the provisions of paragraph (1)(iv) of this section; also, regular contributions 
made or costs incurred for more than a weekly period (but not less often than quarterly) 
under plans, funds, or programs which cover the particular weekly period, are deemed 
to be constructively made or incurred during such weekly period.  Such laborers and 
mechanics shall be paid the appropriate wage rate and fringe benefits on the wage 
determination for the classification of work actually performed, without regard to skill, 
except as provided in 29 CFR Part 5.5(a)(4).  Laborers or mechanics performing work in 
more than one classification may be compensated at 
the rate specified for each classification for the time actually worked therein: Provided, 
That the employer's payroll records accurately set forth the time spent in each 
classification in which work is performed.  The wage determination (including any 
additional classifications 
and wage rates conformed under paragraph (1)(ii) of this section) and the Davis-Bacon 
poster (WH-1321) shall be posted at all times by 
the contractor and its subcontractors at the site of the work in a prominent and 
accessible place where it can be easily seen by the workers.  (ii)(A) The contracting 
officer shall require that any class of laborers or mechanics, including helpers, which is 
not listed in the wage determination and which is to be employed under the contract 
shall be classified in conformance with the wage determination.  The contracting officer 
shall approve an additional classification and wage rate and fringe benefits therefore 
only when the following criteria have been met: 
(1) Except with respect to helpers as defined as 29 CFR 5.2(n)(4), the work to be 
performed by the classification requested is not performed by a classification in the 
wage determination; and (2) The classification is utilized in the area by the construction 
industry; and 
(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 
relationship to the wage rates contained in the wage determination; and (4) With respect 
to helpers as defined in 29 CFR 5.2(n)(4), such a classification prevails in the area in 
which the 
work is performed. (B) If the contractor and the laborers and mechanics to be employed 
in the classification (if known), or their representatives, and the contracting officer agree 
on the classification and wage rate (including the amount designated for fringe benefits 
where appropriate), a report of the action taken shall be sent by the contracting officer to 
the Administrator of the Wage and Hour 
Division, Employment Standards Administration, U.S. Department of Labor, 
Washington, DC 20210.  The Administrator, or an authorized representative, will 
approve, modify, or disapprove every additional classification action within 30 days of 
receipt and so 
advise the contracting officer or will notify the contracting officer within the 30-day period 
that additional time is necessary. (C) In the 
event the contractor, the laborers or mechanics to be employed in the classification or 
their representatives, and the contracting officer do not agree on the proposed 
classification and wage rate (including the amount designated for fringe benefits, where 
appropriate), the contracting officer shall refer the questions, including the views of all 
interested parties and the recommendation of the contracting officer, to the 
Administrator for determination.  The Administrator, or an authorized representative, will 
issue a determination within 30 days of receipt and so advise the contracting officer or 
will notify the contracting officer within the 30-day period that additional time is 
necessary. (D) The wage rate (including fringe benefits where appropriate) determined 
pursuant to paragraphs (a)(1)(ii) (B) or (C) of this section, shall be paid to all workers 
performing work in the classification under this contract from the first day on which work 
is 
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performed in the classification.(iii) Whenever the minimum wage rate prescribed in the 
contract for a class of laborers or mechanics includes a fringe benefit which is not 
expressed as an hourly rate, the contractor shall either pay the benefit as stated in the 
wage determination or shall pay another bona fide fringe benefit or an hourly cash 
equivalent thereof. (iv) If the contractor does not make payments to a trustee or other 
third person, the contractor may consider as part of the wages of any laborer or 
mechanic the amount of any costs reasonably anticipated in providing bona fide fringe 
benefits under a plan or program, Provided, That the Secretary of Labor 
has found, upon the written request of the contractor, that the applicable standards of 
the Davis-Bacon Act have been met.  The Secretary of Labor may require the contractor 
to set aside in a separate account assets for the meeting of obligations under the plan or 
program. 
(v)(A) The contracting officer shall require that any class of laborers or mechanics which 
is not listed in the wage determination and 
which is to be employed under the contract shall be classified in conformance with the 
wage determination.  The contracting officer shall approve an additional classification 
and wage rate and fringe benefits therefor only when the following criteria have been 
met: (1) The work to be performed by the classification requested is not performed by a 
classification in the wage determination; and (2) The classification is utilized in the area 
by the construction industry; and  (3) The proposed wage rate, including any bona fide 
fringe benefits, bears a reasonable relationship to the wage rates contained in the wage 
determination. 
(B) If the contractor and the laborers and mechanics to be employed in the classification 
(if known), or their representatives, and the contracting officer agree on the 
classification and wage rate (including the amount designated for fringe benefits where 
appropriate), a report of the action taken shall be sent by the contracting officer to the 
Administrator of the Wage and Hour Division, Employment Standards Administration, 
Washington, DC 20210.  The Administrator, or an authorized representative, will 
approve, modify, or disapprove every additional classification action within 30 days of 
receipt and so advise the contracting officer or will notify the contracting officer within 
the 30-day period that additional time is necessary.(C) In the event the contractor, the 
laborers or mechanics to be employed in the classification or their representatives, and 
the contracting officer do not agree on the proposed classification and 
wage rate (including the amount designated for fringe benefits, where appropriate), 
the contracting officer shall refer the questions, including the views of all interested 
parties and the recommendation of the contracting officer, to the Administrator for 
determination. 
The Administrator, or an authorized representative, will issue a determination with 30 
days of receipt and so advise the contracting officer or will notify the contracting 
officer within the 30-day period that additional time is necessary. (D) The wage rate 
(including 
fringe benefits where appropriate) determined pursuant to paragraphs (a)(1)(v) (B) or 
(C) of this section, shall be paid to all workers performing work in the classification 
under this contract from the first day on  which work is performed in the classification. 

 
(2) Withholding - The recipient shall upon its own action or upon written request of an 
authorized representative of the Department of Labor withhold or cause to be withheld 
from the contractor under this contract or any other Federal contract with the same 
prime contractor, or any other federally-assisted contract subject to Davis-Bacon 
prevailing wage requirements, which is held by the same prime contractor, so much of 
the accrued payments or advances as may be considered necessary to pay laborers 
and mechanics, including apprentices, trainees, and helpers, employed by the 
contractor or any subcontractor the full amount of wages required by the 
contract.  In the event of failure to pay any laborer or mechanic, including any 
apprentice, trainee, or helper, employed or working on the site of the work (or under the 
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United States Housing Act of 1937 or under the Housing Act of 1949 in the construction 
or development of 
the project), all or part of the wages required by the contract, the grantee may, after 
written notice to the contractor, sponsor, applicant, or 
owner, take such action as may be necessary to cause the suspension of any further 
payment, advance, or guarantee of funds until such violations have ceased. 

 
(3) Payrolls and basic records - (i) Payrolls and basic records relating thereto shall be 
maintained by the contractor during the course of the work and preserved for a period 
of three years thereafter for all laborers and mechanics working at the site of the work 
(or under the United States Housing Act of 1937, or under the Housing Act of 1949, in 
the construction or development of the project).  Such records shall contain the name, 
address, and social security number of each such worker, his or her correct 
classification, hourly rates of wages paid (including rates of contributions or costs 
anticipated for bona fide fringe benefits or cash equivalents thereof of the types 
described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of 
hours worked, deductions made and actual wages paid. Whenever the Secretary of 
Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic 
include the amount of any costs reasonably anticipated in providing benefits under a 
plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, 
the contractor shall maintain records which show that the commitment to provide such 
benefits is enforceable, that the plan or program is financially responsible, and that the 
plan or program has been communicated in writing to the laborers or mechanics 
affected, and 
records which show the costs anticipated or the actual cost incurred in providing such 
benefits.  Contractors employing apprentices or trainees under approved programs 
shall maintain written evidence of the registration of apprenticeship programs and 
certification of 
trainee programs, the registration of the apprentices and trainees, and the ratios and 
wage rates prescribed in the applicable programs. (ii)(A) The contractor shall submit 
weekly for each week in which any contract work is performed a copy of all payrolls to 
the recipient for transmission to the Federal Transit Administration.  The payrolls 
submitted shall set out accurately and completely all of the 
information required to be maintained under section 5.5(a)(3)(i) of Regulations, 29 
CFR part 5. This information may be submitted in any form desired.  Optional Form 
WH-347 is available for this purpose and may be purchased from the Superintendent 
of Documents 
(Federal Stock Number 029-005-00014-1), U.S. Government Printing Office, 
Washington, DC 20402.  The prime contractor is responsible for the submission of 
copies of payrolls by all subcontractors. (B) Each payroll submitted shall be 
accompanied by a 
"Statement of Compliance," signed by the contractor or subcontractor or his or her 
agent who pays or supervises the payment of the persons employed under the 
contract and shall certify the following: (1) That the payroll for the payroll period 
contains the information 
required to be maintained under section 5.5(a)(3)(i) of Regulations, 29 CFR part 5 and 
that such information is correct and complete; (2) That each laborer or mechanic 
(including each helper, apprentice, and trainee) employed on the contract during the 
payroll period has 
been paid the full weekly wages earned, without rebate, either directly or indirectly, 
and that no deductions have been made either directly or indirectly from the full wages 
earned, other than permissible deductions as set forth in Regulations, 29 CFR part 3; 
(3) That each laborer or mechanic has been paid not less than the applicable wage 
rates and fringe benefits or cash equivalents for the 
classification of work performed, as specified in the applicable wage determination 
incorporated into the contract.  (C) The weekly submission of a properly executed 
certification set forth on the reverse side of Optional Form WH-347 shall satisfy the 
requirement for 
submission of the "Statement of Compliance" required by paragraph (a)(3)(ii)(B) of this 
section. 
(D) The falsification of any of the above certifications may subject the contractor or 
subcontractor to civil or criminal prosecution under 
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section 1001 of title 18 and section 231 of title 31 of the United States Code. (iii) The 
contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of 
this section available for inspection, copying, or transcription by authorized 
representatives of the Federal Transit Administration or the Department of Labor, and 
shall permit such representatives to interview employees during working hours on the 
job.  If the contractor or subcontractor fails to submit the required records or to make 
them available, the Federal agency may, after written notice to the contractor, sponsor, 
applicant, or owner, take such action as may be necessary to cause the suspension of 
any further payment, advance, or guarantee of funds.  Furthermore, failure to submit the 
required records upon request or to make such records available may be grounds for 
debarment action pursuant to 29 CFR 5.12. 

 
(4) Apprentices and trainees - (i) Apprentices - Apprentices will be permitted to work at 
less than the predetermined rate for the work 
they performed when they are employed pursuant to and individually registered in a bona 
fide apprenticeship program registered with the 
U.S. Department of Labor, Employment and Training Administration, Bureau of 
Apprenticeship and Training, or with a State Apprenticeship Agency recognized by the 
Bureau, or if a person is employed in his or her first 90 days of probationary 
employment as an apprentice in such an apprenticeship program, who is not 
individually registered in the program, but who has been certified by the Bureau of 
Apprenticeship and Training or a State Apprenticeship Agency (where appropriate) to 
be eligible for probationary employment as an apprentice.  The allowable ratio of 
apprentices to journeymen on the job site in any craft classification shall not be 
greater than the ratio permitted to the contractor as to the entire work force under the 
registered program.  Any worker listed on a payroll at an apprentice wage rate, who is 
not registered or otherwise employed as stated above, shall be paid not less than the 
applicable wage rate on the wage determination for the classification of work actually 
performed.  In addition, any apprentice performing work on the job site in excess of the 
ratio permitted under the registered program shall be paid not less than the applicable 
wage rate on the wage determination for the work actually performed.  Where a 
contractor is performing construction on a project in a locality other than that in which its 
program is registered, the ratios and wage rates (expressed in percentages of the 
journeyman's hourly rate) specified in the contractor's or subcontractor's registered 
program shall be observed.  Every apprentice must be paid at not less than the rate 
specified in the registered program for the apprentice's level of progress, expressed as 
a percentage of the journeymen hourly rate specified in the applicable wage 
determination. Apprentices shall be paid fringe benefits in accordance with the 
provisions of the apprenticeship 
program.  If the apprenticeship program does not specify fringe benefits, apprentices 
must be paid the full amount of fringe benefits listed on the wage determination for the 
applicable classification.  If the Administrator of the Wage and Hour Division of the U.S. 
Department of Labor determines that a different practice prevails for the applicable 
apprentice classification, fringes shall be paid in accordance with that determination.  In 
the event the Bureau of Apprenticeship and Training, or a State Apprenticeship Agency 
recognized by the Bureau, withdraws approval of an apprenticeship program, the 
contractor will no longer be permitted to utilize apprentices at less than the applicable 
predetermined rate for the work performed until an acceptable program is approved.(ii) 
Trainees - Except as provided in 29 CFR 5.16, trainees will not be permitted to work at 
less than the predetermined rate for the work performed unless they are employed 
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pursuant to and individually registered in a program which has received prior approval, 
evidenced by formal certification by the U.S. Department of Labor, Employment and 
Training Administration.  The ratio of trainees to journeymen on the job site shall not be 
greater than permitted under the plan approved by the Employment and Training 
Administration.  Every trainee must be paid at not less than the rate specified in the 
approved program for the trainee's level of progress, expressed as a percentage of the 
journeyman hourly rate specified in the applicable wage determination. Trainees shall be 
paid fringe benefits in accordance with the provisions of the trainee program.  If the 
trainee program does not mention fringe benefits, trainees shall be paid the full amount 
of fringe benefits listed on the wage determination unless the Administrator of the Wage 
and Hour Division determines that there is an apprenticeship program associated with 
the corresponding journeyman wage rate on the wage determination which provides for 
less than full fringe benefits for apprentices.  Any employee listed on the payroll at a 
trainee rate who is not registered and participating in a training plan approved by the 
Employment and Training Administration shall be paid not less than the applicable wage 
rate on the wage determination for the classification of work actually performed.  In 
addition, any trainee performing work on the job site in excess of the ratio permitted 
under the registered program shall be paid not less than the applicable wage rate on the 
wage determination for the work actually performed.  In the event the Employment and 
Training Administration withdraws approval of a training program, the contractor will no 
longer be permitted to utilize trainees at less than the applicable predetermined rate for 
the work performed until an acceptable program is approved. 
(iii) Equal employment opportunity - The utilization of apprentices, trainees and 
journeymen under this part shall be in conformity with the equal employment 
opportunity requirements of Executive Order 11246, as amended, and 29 CFR part 30. 

 
(5) Compliance with Copeland Act requirements - The contractor shall comply with 
the requirements of 29 CFR part 3, which are incorporated by reference in this 
contract. 

 
(6) Subcontracts - The contractor or subcontractor shall insert in any subcontracts the 
clauses contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the 
Federal Transit Administration may by appropriate instructions require, and also a 
clause requiring the subcontractors to include these clauses in any lower tier 
subcontracts. The prime contractor shall be responsible for the compliance by any 
subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5. 

 
(7) Contract termination: debarment - A breach of the contract clauses in 29 CFR 5.5 
may be grounds for termination of the contract, and for debarment as a contractor and a 
subcontractor as provided in 29 CFR 5.12. 

 
(8) Compliance with Davis-Bacon and Related Act requirements - All rulings and 
interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, 
and 5 are herein incorporated by reference in this contract. 

 
(9) Disputes concerning labor standards - Disputes arising out of the labor standards 
provisions of this contract shall not be subject to the general disputes clause of this 
contract. Such disputes shall be resolved in accordance with the procedures of the 
Department of Labor set forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning 
of this clause include disputes between the contractor (or any of its subcontractors) and 
the contracting agency, the U.S. Department of Labor, or the employees or their 
representatives. 
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(10) Certification of Eligibility - (i) By entering into this contract, contractor certifies that 
neither it (nor he or she) nor any person or firm who has an interest in contractor's firm is 
a person or firm ineligible to be awarded Government contracts by virtue of section 3(a) 
of the Davis-Bacon Act or 29 CFR 5.12(a)(1).  (ii) No part of this contract shall be 
subcontracted to any person or firm ineligible for award of a Government contract by 
virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). (iii) The penalty for 
making false 
statements is prescribed in 18 USC 1001. 

 
Contract Work Hours & Safety Standards Act – Applicability – Contracts over 
$100,000 

 
(1) Overtime requirements - No contractor or subcontractor contracting for any part of 
the contract work which may require or involve the employment of laborers or 
mechanics shall require or permit any such laborer or mechanic in any workweek in 
which he or she is employed on such work to work in excess of 40 hours in such 
workweek unless such laborer or mechanic receives compensation at a rate not less 
than one and one-half times the basic rate of pay for all hours worked in excess of 40 
hours in such workweek. 

 
(2) Violation; liability for unpaid wages; liquidated damages - In the event of any 
violation of the clause set forth in para. (1) of this section, contractor and any 
subcontractor responsible therefore shall be liable for the unpaid wages. In addition, 
such contractor and subcontractor shall be liable for liquidated damages. Such 
liquidated damages shall be computed with respect to each individual laborer or 
mechanic, including watchmen and guards, employed in violation of the clause set forth 
in para. (1) of this section, in the sum of $10 for each calendar day on which such 
individual was required or permitted to work in excess of the standard workweek of 40 
hours without payment of the overtime wages required by the clause set forth in para. 
(1) of this section. 

 
(3) Withholding for unpaid wages and liquidated damages - the recipient shall upon its 
own action or upon written request of USDOL withhold or cause to be withheld, from any 
moneys payable on account of work performed by contractor or subcontractor under any 
such contract or any other Federal contract with the same prime contractor, or any other 
federally-assisted contract subject to the Contract Work Hours & Safety Standards Act, 
which is held by the same prime contractor, such sums as may be determined to be 
necessary to satisfy any liabilities of such contractor or subcontractor for unpaid wages 
and liquidated damages as provided in the clause set forth in para. (2) of this section. 

 
(4) Subcontracts - Contractor or subcontractor shall insert in any subcontracts the 
clauses set forth in this section and also a clause requiring the subcontractors to 
include these clauses in any lower tier subcontracts. Prime contractor shall be 
responsible for compliance by any subcontractor or lower tier subcontractor with the 
clauses set forth in this section. 

 
No Government Obligation to Third Parties - Applicability – All contracts except 
micro-purchases ($3,000 or less, except for construction contracts over $2,000) 

 
(1) The recipient and contractor acknowledge and agree that, notwithstanding any 
concurrence by the US Government in or approval of the solicitation or award of the 
underlying contract, absent the express written consent by the US Government, the US 
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Government is not a party to this contract and shall not be subject to any obligations or 
liabilities to the recipient, the contractor, or any other party (whether or not a party to that 
contract) pertaining to any matter resulting from the underlying contract. 

 
(2) Contractor agrees to include the above clause in each subcontract financed in 
whole or in part with FTA assistance. It is further agreed that the clause shall not be 
modified, except to identify the subcontractor who will be subject to its provisions. 

 
Program Fraud and False or Fraudulent Statements or Related Acts – Applicability 
– All contracts except micro-purchases ($3,000 or less, except for construction 
contracts over $2,000) 

 
(1) Contractor acknowledges that the provisions of the Program Fraud Civil Remedies 
Act of 1986, as amended, 31 USC 3801 et seq. and USDOT regulations, "Program 
Fraud Civil Remedies," 49 CFR 31, apply to its actions pertaining to this project. Upon 
execution of the underlying contract, contractor certifies or affirms the truthfulness and 
accuracy of any statement it has made, it makes, it may make, or causes to be made, 
pertaining to the underlying contract or FTA assisted project for which this contract work 
is being performed. In addition to other penalties that may be applicable, contractor 
further acknowledges that if it makes, or causes to be made, a false, fictitious, or 
fraudulent claim, statement, submittal, or certification, the US Government reserves the 
right to impose the penalties of the Program Fraud Civil Remedies Act (1986) on 
contractor to the extent the US Government deems appropriate. 
(2) If contractor makes, or causes to be made, a false, fictitious, or fraudulent claim, 
statement, submittal, or certification to the US Government under a contract connected 
with a project that is financed in whole or in part with FTA assistance under the 
authority of 49 
USC 5307, the Government reserves the right to impose the penalties of 18 USC 1001 
and 49 USC 5307(n)(1) on contractor, to the 
extent the US Government deems appropriate. 
(3) Contractor shall include the above two clauses in each subcontract financed in 
whole or in part with FTA assistance.  The clauses shall not be modified, except to 
identify the subcontractor who will be subject to the provisions. 

 
Termination – Applicability – All Contracts over $10,000, except contracts with 
nonprofit organizations and institutions of higher learning, where the threshold is 
$100,000 

 
a. Termination for Convenience (General Provision) the recipient may terminate this 
contract, in whole or in part, at any time by written notice to contractor when it is in the 
recipient's best interest. Contractor shall be paid its costs, including contract close-out 
costs, and profit on work performed up to the time of termination. Contractor shall 
promptly submit its termination claim to the recipient. If contractor is in possession of 
any of the recipient’s property, contractor shall account for same, and dispose of it as 
the recipient directs. 

 
b. Termination for Default [Breach or Cause] (General Provision) If contractor does not 
deliver items in accordance with the contract 
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delivery schedule, or, if the contract is for services, and contractor fails to perform in 
the manner called for in the contract, or if contractor fails to comply with any other 
provisions of the contract, the recipient may terminate this contract for default. 
Termination shall be effected by serving a notice of termination to contractor setting 
forth the manner in which contractor is in default. Contractor shall only be paid the 
contract price for supplies delivered and accepted, or for services performed in 
accordance with the manner of performance set forth in the contract. 
If it is later determined by the recipient that contractor had an excusable reason for not 
performing, such as a strike, fire, or flood, events which are not the fault of or are 
beyond the control of contractor, the recipient, after setting up a new delivery or 
performance schedule, 
may allow contractor to continue work, or treat the termination as a termination for 
convenience. 

 
c. Opportunity to Cure (General Provision) the recipient in its sole discretion may, in 
the case of a termination for breach or default, allow contractor an appropriately short 
period of time in which to cure the defect. In such case, the notice of termination shall 
state the time period in which cure is permitted and other appropriate conditions 
If contractor fails to remedy to the recipient's satisfaction the breach or default or any of 
the terms, covenants, or conditions of this 
Contract within ten (10) days after receipt by contractor or written notice from the 
recipient setting forth the nature of said breach or default, the recipient shall have the 
right to terminate the Contract without any further obligation to contractor. Any such 
termination for default shall not in any way operate to preclude the recipient from also 
pursuing all available remedies against contractor and its sureties for said breach or 
default. 

 
d. Waiver of Remedies for any Breach  In the event that the recipient elects to waive its 
remedies for any breach by contractor of any covenant, term or condition of this 
Contract, such waiver by the recipient shall not limit its remedies for any succeeding 
breach of that or of any other term, covenant, or condition of this Contract. 

 
e. Termination for Convenience (Professional or Transit Service Contracts) the 
recipient, by written notice, may terminate this contract, in whole or in part, when it is in 
the recipient's interest. If the contract is terminated, the recipient shall be liable only for 
payment under the payment provisions of this contract for services rendered before the 
effective date of termination. 

 
f. Termination for Default (Supplies and Service) If contractor fails to deliver supplies or 
to perform the services within the time specified in this contract or any extension or if 
the contractor fails to comply with any other provisions of this contract, the recipient may 
terminate this contract for default. The recipient shall terminate by delivering to 
contractor a notice of termination specifying the nature of default. Contractor shall only 
be paid the contract price for supplies delivered and accepted, or services performed in 
accordance with the manner or performance set forth in this contract. 
If, after termination for failure to fulfill contract obligations, it is determined that 
contractor was not in default, the rights and obligations of the parties shall be the same 
as if termination had been issued for the recipient’s convenience. 

 
g. Termination for Default (Transportation Services) If contractor fails to pick up the 
commodities or to perform the services, including delivery services, within the time 
specified in this contract or any extension or if contractor fails to comply with any other 
provisions of this contract, the recipient may terminate this contract for default. The 
recipient shall terminate by delivering to contractor a notice of termination specifying 
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the nature of default. Contractor shall only be paid the contract price for services 
performed in accordance with the manner of performance set forth in this contract. 
If this contract is terminated while contractor has possession of the recipient goods, 
contractor shall, as directed by the recipient, protect and preserve the goods until 
surrendered to the recipient or its agent. Contractor and the recipient shall agree on 
payment for the preservation and protection of goods. Failure to agree on an amount 
shall be resolved under the Dispute clause. If, after termination for failure to fulfill 
contract obligations, it is determined that contractor was not in default, the rights and 
obligations of the parties shall be the same as if termination had been issued for the 
recipient’s convenience. 

 
h. Termination for Default (Construction) If contractor refuses or fails to prosecute the 
work or any separable part, with the diligence that will insure its completion within the 
time specified, or any extension, or fails to complete the work within this time, or if 
contractor fails to comply with any other provisions of this contract, the recipient may 
terminate this contract for default. the recipient shall terminate by delivering to contractor 
a notice of termination specifying the nature of default. In this event, the recipient may 
take over the work and compete it by contract or otherwise, and may take possession of 
and use any materials, appliances, and plant on the work site necessary for completing 
the work. Contractor and its sureties shall be liable for any damage to the recipient 
resulting from contractor's refusal or failure to complete the work within specified time, 
whether or not contractor's right to proceed with the work is terminated. This liability 
includes any increased costs incurred by the recipient in completing the work. 

 
Contractor's right to proceed shall not be terminated nor shall contractor be charged with 
damages under this clause if: 

 
1. Delay in completing the work arises from unforeseeable causes beyond the control 
and without the fault or negligence of contractor. Examples of such causes include: 
acts of God, acts of the recipient, acts of another contractor in the performance of a 
contract with the recipient, epidemics, quarantine restrictions, strikes, freight 
embargoes; and 

 
2. Contractor, within 10 days from the beginning of any delay, notifies the recipient in 
writing of the causes of delay. If in the recipient’s judgment, delay is excusable, the time 
for completing the work shall be extended. The recipient’s judgment shall be final and 
conclusive on the parties, but subject to appeal under the Disputes clauses. 

 
If, after termination of contractor's right to proceed, it is determined that contractor was 
not in default, or that the delay was excusable, the rights and obligations of the parties 
will be the same as if termination had been issued for the recipient’s convenience. 

 
i. Termination for Convenience or Default (Architect & Engineering) the recipient may 
terminate this contract in whole or in part, for the 
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recipient's convenience or because of contractor’s failure to fulfill contract obligations. 
The recipient shall terminate by delivering to contractor a notice of termination 
specifying the nature, extent, and effective date of termination. Upon receipt of the 
notice, contractor shall (1) immediately discontinue all services affected (unless the 
notice directs otherwise), and (2) deliver to the recipient all data, drawings, 
specifications, reports, estimates, summaries, and other information and materials 
accumulated in performing this contract, whether completed or in process.  If 
termination is for the recipient’s convenience, it shall make an equitable adjustment in 
the contract price but shall allow no anticipated profit on unperformed services.  If 
termination is for contractor’s failure to fulfill contract 
obligations, the recipient may complete the work by contact or otherwise and contractor 
shall be liable for any additional cost incurred by the recipient. 
If, after termination for failure to fulfill contract obligations, it is determined that 
contractor was not in default, the rights and obligations of the parties shall be the same 
as if termination had been issued for the recipient’s convenience. 

 
j. Termination for Convenience or Default (Cost-Type Contracts) the recipient may 
terminate this contract, or any portion of it, by serving a notice or termination on 
contractor. The notice shall state whether termination is for convenience of the recipient 
or for default of contractor. If termination is for default, the notice shall state the manner 
in which contractor has failed to perform the requirements of the contract. Contractor 
shall account for any property in its possession paid for from funds received from the 
recipient, or property supplied to contractor by the recipient. If termination is for default, 
the recipient may fix the fee, if the contract provides for a fee, to be paid to contractor in 
proportion to the value, if any, of work performed up to the time of termination. 
Contractor shall promptly submit its termination claim to the recipient and the parties 
shall negotiate the termination settlement to be paid to contractor.  If termination is for 
the recipient’s convenience, contractor shall be paid its contract close-out costs, and a 
fee, if the contract provided for payment of a fee, 
in proportion to the work performed up to the time of termination. 
If, after serving a notice of termination for default, the recipient determines that 
contractor has an excusable reason for not performing, such as strike, fire, flood, 
events which are not the fault of and are beyond the control of contractor, the recipient, 
after setting up a new 
work schedule, may allow contractor to continue work, or treat the termination as a 
termination for convenience. 

 
Government-wide Debarment and Suspension (Nonprocurement) – Applicability – 
Contracts over $25,000 

 
The Recipient agrees to the following: (1) It will comply with the requirements of 2 
C.F.R. part 180, subpart C, as adopted and supplemented by U.S. DOT regulations at 2 
C.F.R. part 1200, which include the following: (a) It will not enter into any arrangement 
to participate in the development or implementation of the Project with any Third Party 
Participant that is debarred or suspended except as authorized by: 1 U.S. DOT 
regulations, “Nonprocurement Suspension and Debarment,” 2 C.F.R. part 1200, 2 U.S. 
OMB, “Guidelines to Agencies on Governmentwide Debarment and Suspension 
(Nonprocurement),” 2 C.F.R. part 180, including any amendments thereto, and 3 
Executive Orders Nos. 12549 and 12689, “Debarment and Suspension,” 31 U.S.C. § 
6101 note, (b) It will review the U.S. GSA “System for Award Management,” 
https://www.sam.gov, if required by U.S. DOT regulations, 2 C.F.R. part 1200, and (c) It 
will 
include, and require each of its Third Party Participants to include, a similar provision 

http://www.sam.gov/
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in each lower tier covered transaction, ensuring that each lower tier Third Party 
Participant: 1 Will comply with Federal debarment and suspension requirements, and 2 
Reviews the “System for Award Management” at https://www.sam.gov, if necessary to 
comply with U.S. DOT regulations, 2 C.F.R. part 1200, and (2) If the Recipient 
suspends, debars, or takes any similar action against a Third Party Participant or 
individual, the Recipient will provide immediate written notice to the: (a) FTA Regional 
Counsel for the Region in which the Recipient is located or implements the Project, (b) 
FTA Project Manager if the Project is administered by an FTA Headquarters Office, or 
(c) FTA Chief Counsel, 

 
Contracts Involving Federal Privacy Act Requirements – Applicability - When a 
grantee maintains files on drug and alcohol enforcement activities for FTA, and those 
files are organized so that information could be retrieved by personal identifier, the 
Privacy Act requirements apply to all contracts except micro-purchases ($3,000 or 
less, except for construction contracts over $2,000) 

 
The following requirements apply to the Contractor and its employees that administer any 
system of records on behalf of the Federal 
Government under any contract: 

 
(1) The Contractor agrees to comply with, and assures the compliance of its 
employees with, the information restrictions and other applicable requirements of the 
Privacy Act of 1974, 5 U.S.C. § 552a.  Among other things, the Contractor agrees to 
obtain the express consent of the Federal Government before the Contractor or its 
employees operate a system of records on behalf of the Federal Government.  The 
Contractor understands that the requirements of the Privacy Act, including the civil 
and criminal penalties for violation of that Act, apply to those individuals involved, and 
that failure to comply with the terms of the Privacy Act may result in termination of the 
underlying contract. 

 
(2) The Contractor also agrees to include these requirements in each subcontract to 
administer any system of records on behalf of the 
Federal Government financed in whole or in part with Federal assistance provided by 
FTA. 

 
Civil Rights Requirements– Applicability – All contracts except micro-purchases ($3,000 
or less, except for construction contracts over 
$2,000) 

 
The following requirements apply to the underlying contract: 

 
The Recipient understands and agrees that it must comply with applicable Federal civil 
rights laws and regulations, and follow applicable 
Federal guidance, except as the Federal Government determines otherwise in writing. 
Therefore, unless a Recipient or Program, including an Indian Tribe or the Tribal 
Transit Program, is specifically exempted from a civil rights statute, FTA requires 
compliance 
with that civil rights statute, including compliance with equity in service: 

http://www.sam.gov/
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a. Nondiscrimination in Federal Public Transportation Programs. The Recipient agrees 
to, and assures that each Third Party Participant will, comply with Federal transit law, 
49 U.S.C. § 5332 (FTA’s “Nondiscrimination” statute): (1) FTA’s “Nondiscrimination” 
statute prohibits discrimination on the basis of: (a) Race, (b) Color, (c) Religion, (d) 
National origin, (e) Sex, (f) Disability, or (g) Age, and (2) The FTA “Nondiscrimination” 
statute’s prohibition against discrimination includes: (a) Exclusion from participation, (b) 
Denial of program benefits, or (c) Discrimination, including discrimination in employment 
or business opportunity, (3) Except as FTA determines otherwise in writing: (a) General. 
Follow: 1 The most recent edition of FTA Circular 4702.1, “Title VI Requirements and 
Guidelines for Federal Transit Administration Recipients,” to the extent consistent with 
applicable Federal laws, regulations, and guidance, and 2 Other applicable Federal 
guidance that may be issued, but (b) Exception for the Tribal Transit Program. FTA 
does not require an Indian Tribe to comply with FTA program-specific guidelines for 
Title VI when administering its projects funded under the Tribal Transit Program, 

 
b. Nondiscrimination – Title VI of the Civil Rights Act. The Recipient agrees to, and 
assures that each Third Party Participant will: (1) Prohibit discrimination based on: (a) 
Race, (b) Color, or (c) National origin, (2) Comply with: (a) Title VI of the Civil Rights 
Act of 
1964, as amended, 42 U.S.C. § 2000d et seq., (b) U.S. DOT regulations, 
“Nondiscrimination in Federally-Assisted Programs of the 
Department of Transportation – Effectuation of Title VI of the Civil Rights Act of 1964,” 
49 C.F.R. part 21, and (c) Federal transit law, specifically 49 U.S.C. § 5332, as stated 
in the preceding section a, and (3) Except as FTA determines otherwise in writing, 
follow: (a) The most recent edition of FTA Circular 4702.1, “Title VI and Title VI-
Dependent Guidelines for Federal Transit Administration Recipients,” to the extent 
consistent with applicable Federal laws, regulations, and guidance. (b) U.S. DOJ, 
“Guidelines for the enforcement of Title VI, Civil Rights Act of 1964,” 28 C.F.R. § 50.3, 
and (c) Other applicable Federal guidance that may be issued, 

 
c. Equal Employment Opportunity. (1) Federal Requirements and Guidance. The 
Recipient agrees to, and assures that each Third Party Participant will, prohibit 
discrimination on the basis of race, color, religion, sex, or national origin, and: (a) 
Comply with Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e et 
seq., (b) Facilitate compliance with Executive Order No. 11246, “Equal Employment 
Opportunity,” as amended by Executive Order No. 11375, “Amending Executive Order 
No. 11246, Relating to Equal Employment Opportunity,” 42 U.S.C. § 2000e note, (c) 
Comply with Federal transit law, specifically 49 U.S.C. § 5332, as stated in section a, 
and (d) Comply with other applicable EEO laws and regulations, as provided in Federal 
guidance, including laws and regulations prohibiting discrimination on the basis of 
disability, except as the Federal Government determines otherwise in writing, (2) 
General. The Recipient agrees to: (a) Ensure that applicants for employment are 
employed and employees are treated during employment without discrimination on the 
basis of their: 1 Race, 2 Color, 3 Religion, 4 Sex, 5 Disability, 6 Age, or 7 National origin, 
(b) Take affirmative action that includes, but is not limited to: 1 Recruitment advertising, 
2 Recruitment, 3 Employment, 4 Rates of pay, 5 Other forms of compensation, 6 
Selection for training, including apprenticeship, 7 Upgrading, 8 Transfers, 9 Demotions, 
10 Layoffs, and 11 
Terminations, but (b) Indian Tribe. Title VII of the Civil Rights Act of 1964, as amended, 
exempts Indian Tribes under the definition of "Employer". (3) Equal Employment 
Opportunity Requirements for Construction Activities. In addition to the foregoing, when 
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undertaking “construction” as recognized by the U.S. Department of Labor (U.S. DOL), 
the Recipient agrees to comply, and assures the compliance of each Third Party 
Participant, with: (a) U.S. DOL regulations, “Office of Federal Contract Compliance 
Programs, Equal Employment Opportunity, Department of Labor,” 41 C.F.R. chapter 
60, and (b) Executive Order No. 11246, “Equal Employment Opportunity,” as amended 
by Executive Order No. 11375, “Amending Executive Order No. 11246, Relating to 
Equal Employment Opportunity,” 42 U.S.C. § 2000e note, 

 
d. Disadvantaged Business Enterprise. To the extent authorized by applicable Federal 
law, the Recipient agrees to facilitate, and assures that each Third Party Participant will 
facilitate, participation by small business concerns owned and controlled by socially 
and economically disadvantaged individuals, also referred to as “Disadvantaged 
Business Enterprises” (DBEs), in the Project as follows: 1) Requirements. The 
Recipient agrees to comply with: (a) Section 1101(b) of MAP-21, 23 U.S.C. § 101 note, 
(b) U.S. DOT regulations, “Participation by Disadvantaged Business Enterprises in 
Department of Transportation Financial Assistance Programs,” 49 C.F.R. part 
26, and (c) Federal transit law, specifically 49 U.S.C. § 5332, as stated in section a, (2) 
Assurance. As required by 49 C.F.R. § 26.13(a), (b) DBE Program Requirements. 
Recipients receiving planning, capital and/or operating assistance that will award prime 
third party 
contracts exceeding $250,000 in a Federal fiscal year must: 1 Have a DBE program 
meeting the requirements of 49 C.F.R. part 26, 2 
Implement a DBE program approved by FTA, and 3 Establish an annual DBE 
participation goal, (c) Special Requirements for a Transit Vehicle Manufacturer. The 
Recipient understands and agrees that each transit vehicle manufacturer, as a condition 
of being authorized to bid or propose on FTA-assisted transit vehicle procurements, 
must certify that it has complied with the requirements of 49 C.F.R. part 
26, (d) the Recipient provides assurance that: The Recipient shall not discriminate on 
the basis of race, color, national origin, or sex in the award and performance of any 
DOT-assisted contract or in the administration of its DBE program or the requirements 
of 49 C.F.R. 
part 26. The Recipient shall take all necessary and reasonable steps under 49 C.F.R. part 
26 to ensure nondiscrimination in the award and 
administration of DOT-assisted contracts. The Recipient's DBE program, as required 
by 49 C.F.R. part 26 and as approved by DOT, is incorporated by reference in this 
agreement. Implementation of this program is a legal obligation and failure to carry out 
its terms shall 
be treated as a violation of this agreement. Upon notification to the Recipient of its failure 
to carry out its approved program, the 
Department may impose sanctions as provided for under 49 C.F.R. part 26 and may, in 
appropriate cases, refer the matter for enforcement under 18 U.S.C. § 1001 and/or the 
Program Fraud Civil Remedies Act of 1986, 31 U.S.C. § 3801 et seq., (2) Exception for 
the Tribal Transit Program. FTA exempts Indian tribes from the Disadvantaged 
Business Enterprise regulations at 49 C.F.R. part 26 under MAP-21 and previous 
legislation, 

 
e. Nondiscrimination on the Basis of Sex. The Recipient agrees to comply with Federal 
prohibitions against discrimination on the basis of sex, including: (1) Title IX of the 
Education Amendments of 1972, as amended, 20 U.S.C. § 1681 et seq., (2) U.S. DOT 
regulations, “Nondiscrimination on the Basis of Sex in Education Programs or Activities 
Receiving Federal Financial Assistance,” 49 C.F.R. part 25, and (3) Federal transit law, 
specifically 49 U.S.C. § 5332, as stated in section a, 

 
f. Nondiscrimination on the Basis of Age. The Recipient agrees to comply with Federal 
prohibitions against discrimination on the basis of age, including: (1) The Age 
Discrimination in Employment Act (ADEA), 29 U.S.C. §§ 621 – 634, which prohibits 



FEDERAL CLAUSES APPENDIX B 

April 2014 

 

 

discrimination on the basis of age, (2) U.S. Equal Employment Opportunity 
Commission (U.S. EEOC) regulations, “Age Discrimination in Employment 
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Act,” 29 C.F.R. part 1625, which implements the ADEA, (3) The Age Discrimination Act 
of 1975, as amended, 42 U.S.C. § 6101 et seq., which prohibits discrimination against 
individuals on the basis of age in the administration of programs or activities receiving 
Federal funds, (4) U.S. Health and Human Services regulations, “Nondiscrimination on 
the Basis of Age in Programs or Activities Receiving Federal Financial Assistance,” 45 
C.F.R. part 90, which implements the Age Discrimination Act of 1975, and (5) Federal 
transit law, specifically 49 U.S.C. § 5332, as stated in section a, 

 
g. Nondiscrimination on the Basis of Disability. The Recipient agrees to comply with 
the following Federal prohibitions pertaining to discrimination against seniors or 
individuals with disabilities: (1) Federal laws, including: (a) Section 504 of the 
Rehabilitation Act of 
1973, as amended, 29 U.S.C. § 794, which prohibits discrimination on the basis of 
disability in the administration of federally funded programs or activities, (b) The 
Americans with Disabilities Act of 1990 (ADA), as amended, 42 U.S.C. § 12101 et 
seq., which requires 
that accessible facilities and services be made available to individuals with disabilities, 
1 General. Titles I, II, and III of the ADA apply to FTA Recipients, but 2 Indian Tribes. 
While Titles II and III of the ADA apply to Indian Tribes, Title I of the ADA exempts 
Indian Tribes from the definition of “employer,” (c) The Architectural Barriers Act of 
1968, as amended, 42 U.S.C. § 4151 et seq., which 
requires that buildings and public accommodations be accessible to individuals with 
disabilities, (d) Federal transit law, specifically 49 
U.S.C. § 5332, which now includes disability as a prohibited basis for discrimination, 
and (e) Other applicable laws and amendments pertaining to access for elderly 
individuals or individuals with disabilities, (2) Federal regulations, including: (a) U.S. 
DOT regulations, 
“Transportation Services for Individuals with Disabilities (ADA),” 49 C.F.R. part 37, (b) 
U.S. DOT regulations, “Nondiscrimination on 
the Basis of Disability in Programs and Activities Receiving or Benefiting from Federal 
Financial Assistance,” 49 C.F.R. part 27, (c) U.S. DOT regulations, “Transportation for 
Individuals with Disabilities: Passenger Vessels,” 49 C.F.R. part 39, (d) Joint U.S. 
Architectural and Transportation Barriers Compliance Board (U.S. ATBCB) and U.S. 
DOT regulations, “Americans With Disabilities (ADA) Accessibility Specifications for 
Transportation Vehicles,” 36 C.F.R. part 1192 and 49 C.F.R. part 38, (e) U.S. DOJ 
regulations, “Nondiscrimination on the Basis of Disability in State and Local 
Government Services,” 28 C.F.R. part 35, (f) U.S. DOJ regulations, “Nondiscrimination 
on the Basis of Disability by Public Accommodations and in Commercial Facilities,” 28 
C.F.R. part 36, (g) U.S. EEOC, “Regulations to Implement the Equal Employment 
Provisions of the Americans with Disabilities Act,” 29 C.F.R. part 1630, (h) U.S. 
Federal Communications Commission regulations, “Telecommunications Relay 
Services and Related Customer Premises Equipment for Persons with Disabilities,” 47 
C.F.R. part 64, Subpart F, (i) U.S. ATBCB regulations, “Electronic and Information 
Technology Accessibility Standards,” 36 C.F.R. part 1194, and (j) FTA regulations, 
“Transportation for Elderly and Handicapped Persons,” 49 C.F.R. part 609, and (3) 
Other applicable Federal civil rights and nondiscrimination guidance, 

 
h. Drug or Alcohol Abuse - Confidentiality and Other Civil Rights Protections. The 
Recipient agrees to comply with the confidentiality and civil rights protections of: (1) The 
Drug Abuse Office and Treatment Act of 1972, as amended, 21 U.S.C. § 1101 et seq., 
(2) The Comprehensive Alcohol Abuse and Alcoholism Prevention, Treatment and 
Rehabilitation Act of 1970, as amended, 42 U.S.C. § 4541 et seq., and (3) The Public 
Health Service Act, as amended, 42 U.S.C. §§ 290dd – 290dd-2, 

 
i. Access to Services for People with Limited English Proficiency. Except as the 
Federal Government determines otherwise in writing, the Recipient agrees to promote 
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accessibility of public transportation services to people whose understanding of 
English is limited by following: 1) Executive Order No. 13166, “Improving Access to 
Services for Persons with Limited English Proficiency,” August 11, 
2000, 42 U.S.C. § 2000d-1 note, and (2) U.S. DOT Notice, “DOT Policy Guidance 
Concerning Recipients’ Responsibilities to Limited 
English Proficiency (LEP) Persons,” 70 Fed. Reg. 74087, December 14, 2005, 

 
j. Other Nondiscrimination Laws. Except as the Federal Government determines 
otherwise in writing, the Recipient agrees to: (1) Comply with other applicable 
Federal nondiscrimination laws and regulations, and (2) Follow Federal guidance 
prohibiting discrimination.\ 

 
k. Remedies. Remedies for failure to comply with applicable Federal Civil Rights 
laws and Federal regulations may be enforced as provided in those Federal laws or 
Federal regulations. 

 
Breaches and Dispute Resolution – Applicability – All contracts over $100,000 

 
Disputes arising in the performance of this contract which are not resolved by 
agreement of the parties shall be decided in writing by the recipient’s authorized 
representative. This decision shall be final and conclusive unless within ten (10) days 
from the date of receipt of its copy, contractor mails or otherwise furnishes a written 
appeal to the recipient’s CEO. In connection with such appeal, contractor shall be 
afforded an opportunity to be heard and to offer evidence in support of its position. The 
decision of the recipient’s CEO shall be binding upon contractor and contractor shall 
abide by the decision. FTA has a vested interest in the settlement of any violation of 
Federal law including the the False Claims Act, 31 U.S.C. § 3729. 

 
Performance During Dispute - Unless otherwise directed by the recipient, contractor 
shall continue performance under this contract while matters in dispute are being 
resolved. 

 
Claims for Damages - Should either party to the contract suffer injury or damage to 
person or property because of any act or omission of the party or of any of his 
employees, agents or others for whose acts he is legally liable, a claim for damages 
therefore shall be made in writing to such other party within ten days after the first 
observance of such injury or damage. 

 
Remedies - Unless this contract provides otherwise, all claims, counterclaims, disputes 
and other matters in question between the recipient and contractor arising out of or 
relating to this agreement or its breach will be decided by arbitration if the parties 
mutually agree, or in a court of competent jurisdiction within the residing State. Rights 
and Remedies - Duties and obligations imposed by the contract documents and the 
rights and remedies available thereunder shall be in addition to and not a limitation of 
any duties, obligations, rights and remedies otherwise imposed or available by law. No 
action or failure to act by the recipient or contractor shall constitute a 
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waiver of any right or duty afforded any of them under the contract, nor shall any such 
action or failure to act constitute an approval of or acquiescence in any breach 
thereunder, except as may be specifically agreed in writing. 

 
Patent and Rights Data – Applicability – Research projects in which FTA finances 
the purpose of the grant is to finance the development of a product or information.  
These patent and data rights requirements do not apply to capital projects or 
operating projects, even though a small portion of the sales price may cover the cost 
of product development or writing the user's manual  or to micro-purchases ($3,000 
or less, except for construction contracts over $2,000) 

 
Contracts Involving Experimental, Developmental, Or Research Work. 

 
A.  Rights in Data - This following requirements apply to each contract involving 
experimental, developmental or research work: (1) The term "subject data" used in this 
clause means recorded information, whether or not copyrighted, that is delivered or 
specified to be delivered under the contract.  The term includes graphic or pictorial 
delineation in media such as drawings or photographs; text in specifications or related 
performance or design-type documents; machine forms such as punched cards, 
magnetic tape, or computer memory printouts; and information retained in computer 
memory. Examples include, but are not limited to: computer software, engineering 
drawings and associated lists, specifications, standards, process sheets, manuals, 
technical reports, catalog item identifications, and related information.  The term "subject 
data" does not include financial reports, cost analyses, and similar 
information incidental to contract administration. 

 
(2) The following restrictions apply to all subject data first produced in the performance 
of the contract to which this Attachment has been added: (a) Except for its own internal 
use, the Purchaser or Contractor may not publish or reproduce subject data in whole or 
in part, or in any manner or form, nor may the Purchaser or Contractor authorize others 
to do so, without the written consent of the Federal Government, until such time as the 
Federal Government may have either released or approved the release of such data to 
the public; this 
restriction on publication, however, does not apply to any contract with an academic 
institution. (b) In accordance with 49 C.F.R. § 18.34 and 49 C.F.R. § 19.36, the Federal 
Government reserves a royalty-free, non-exclusive and irrevocable license to reproduce, 
publish, or 
otherwise use, and to authorize others to use, for "Federal Government purposes," any 
subject data or copyright described in subsections 
(2)(b)1 and (2)(b)2 of this clause below.  As used in the previous sentence, "for Federal 
Government purposes," means use only for the direct purposes of the Federal 
Government.  Without the copyright owner's consent, the Federal Government may not 
extend its Federal license to any other party. 1.  Any subject data developed under that 
contract, whether or not a copyright has been obtained; and  2.  Any rights of copyright 
purchased by the Purchaser or Contractor using Federal assistance in whole or in part 
provided by FTA. (c) When 
FTA awards Federal assistance for experimental, developmental, or research work, it is 
FTA's general intention to increase transportation knowledge available to the public, 
rather than to restrict the benefits resulting from the work to participants in that work.  
Therefore, unless FTA determines otherwise, the Purchaser and the Contractor 
performing experimental, developmental, or research work required by the underlying 
contract to which this Attachment is added agrees to permit FTA to make available to 
the public, either FTA's license 
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in the copyright to any subject data developed in the course of that contract, or a copy 
of the subject data first produced under the contract for which a copyright has not been 
obtained.  If the experimental, developmental, or research work, which is the subject of 
the 
underlying contract, is not completed for any reason whatsoever, all data developed 
under that contract shall become subject data as 
defined in subsection (a) of this clause and shall be delivered as the Federal 
Government may direct.  This subsection (c) , however, does not apply to adaptations of 
automatic data processing equipment or programs for the Purchaser or Contractor's use 
whose costs are financed in whole or in part with Federal assistance provided by FTA 
for transportation capital projects. (d) Unless prohibited by state law, upon request by 
the Federal Government, the Purchaser and the Contractor agree to indemnify, save, 
and hold harmless the Federal Government, its officers, agents, and employees acting 
within the scope of their official duties against any liability, including costs and expenses, 
resulting from any willful or intentional violation by the Purchaser or Contractor of 
proprietary rights, copyrights, or right of privacy, arising out of the publication, 
translation, reproduction, delivery, use, or disposition of any data furnished under that 
contract. Neither the Purchaser nor the Contractor shall be required to indemnify the 
Federal Government for any such liability arising out of the wrongful act of any 
employee, official, or agents of the Federal Government.  (e) Nothing contained in this 
clause on rights in data shall imply a license to the Federal Government under any 
patent or be construed as affecting the scope of any license or other right otherwise 
granted to the Federal Government under any patent. (f) Data developed by the 
Purchaser or Contractor and financed entirely without using Federal assistance provided 
by the Federal Government that has been incorporated into work required by the 
underlying contract to which this Attachment has been added is exempt from the 
requirements of subsections (b), (c), and (d) of this clause, provided that the Purchaser 
or Contractor identifies that data in writing at the time of delivery of the contract work. (g) 
Unless FTA determines otherwise, the Contractor agrees to include these requirements 
in each subcontract for experimental, developmental, or research work financed in 
whole or in part with Federal assistance provided by FTA. (3) Unless the Federal 
Government later makes a contrary determination in writing, irrespective of the 
Contractor's status (i.e., a large business, small business, state government or state 
instrumentality, local government, nonprofit organization, institution of higher education, 
individual, etc.), the Purchaser and the Contractor agree to take the necessary actions 
to provide, through FTA, those rights in that invention due the Federal Government as 
described in  U.S. Department 
of Commerce regulations, "Rights to Inventions Made by Nonprofit Organizations and 
Small Business Firms Under Government Grants, Contracts and Cooperative 
Agreements," 37 C.F.R. Part 401.  (4) The Contractor also agrees to include these 
requirements in each 
subcontract for experimental, developmental, or research work financed in whole or in 
part with Federal assistance provided by FTA. 

 
B. Patent Rights - The following requirements apply to each contract involving 
experimental, developmental, or research work: 

 
(1) General - If any invention, improvement, or discovery is conceived or first actually 
reduced to practice in the course of or under the contract to which this Attachment has 
been added, and that invention, improvement, or discovery is patentable under the 
laws of the United States of America or any foreign country, the Purchaser and 
Contractor agree to take actions necessary to provide immediate notice and a detailed 
report to the party at a higher tier until FTA is ultimately notified. 

 
(2) Unless the Federal Government later makes a contrary determination in writing, 
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business, small business, state government or state instrumentality, local government, 
nonprofit organization, institution of higher education, individual), the Purchaser and the 
Contractor agree to take the necessary actions to provide, through FTA, those rights in 
that invention due the Federal Government as described in U.S. Department of 
Commerce regulations, "Rights to Inventions Made by Nonprofit Organizations and 
Small Business Firms Under Government Grants, Contracts and Cooperative 
Agreements," 37 C.F.R. Part 
401. 

 
(3) The Contractor also agrees to include the requirements of this clause in each 
subcontract for experimental, developmental, or research work financed in whole or in 
part with Federal assistance provided by FTA. 

 
Transit Employee Protective Provisions – Applicability – Contracts for transit 
operations except micro-purchases ($3,000 or less, except for construction contracts 
over $2,000) 

 
(1) Contractor shall comply with applicable transit employee protective requirements as 
follows: 
(a) Transit Employee Protective Requirements for Projects Authorized by 49 USC 5311 
in Nonurbanized Areas - If the contract involves transit operations financed in whole or 
in part with FTA assistance authorized by 49 USC 5311, the contractor shall comply 
with the terms and conditions of the Special Warranty for the Nonurbanized Area 
Program that is most current, and any alternative comparable arrangement specified by 
U.S. DOL for application to the project, in accordance with U.S. DOL guidelines, 
“Section 5333(b), Federal Transit Law,” 29 C.F.R. Part 215, and any revision thereto. 
[New amendments to U.S. DOL guidelines, “Section 5333(b), Federal 
Transit Law,” 29 C.F.R. Part 215, were published at 73 Fed. Reg. 47046 et. Seq., August 
13, 2008.] 

 
(2) Contractor shall also include any applicable requirements in each subcontract 
involving transit operations financed in whole or in part with FTA assistance. 

 
Disadvantaged Business Enterprise (DBE) – Applicability – Contracts over $3,000 
awarded on the basis of a bid or proposal offering to use DBEs 

 
a. This contract is subject to the requirements of Section 1101(b) of Map-21, 23U.S.C. § 
101 note, Title 49, Code of Federal Regulations, Part 26, and 49 U.S.C. § 5332 
Participation by Disadvantaged Business Enterprises in Department of Transportation 
Financial 
Assistance Programs.  The national goal for participation of Disadvantaged Business 
Enterprises (DBE) is 10%. The recipient’s overall goal for DBE participation is listed 
elsewhere. If a separate contract goal for DBE participation has been established for 
this 
procurement, it is listed elsewhere. 

 
b. The contractor shall not discriminate on the basis of race, color, religion, national 
origin or sex in the performance of this contract. The contractor shall carry out applicable 
requirements of 49 CFR Part 26 in the award and administration of this contract. Failure 
by the contractor to carry out these requirements is a material breach of this contract, 
which may result in the termination of this contract or 
such other remedy as the municicpal corporation deems appropriate. Each 
subcontract the contractor signs with a subcontractor must include the assurance in 
this paragraph (see 49 CFR 26.13(b)). 

 
c. If a separate contract goal has been established, Bidders/offerors are required to 
document sufficient DBE participation to meet these goals or, alternatively, document 
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adequate good faith efforts to do so, as provided for in 49 CFR 26.53. 
 

d. If no separate contract goal has been established, the successful bidder/offeror will 
be required to report its DBE participation obtained through race-neutral means 
throughout the period of performance. 

 
e. The contractor is required to pay its subcontractors performing work related to this 
contract for satisfactory performance of that work no later than 30 days after the 
contractor’s receipt of payment for that work from the recipient. In addition, the 
contractor may not hold retainage from its subcontractors or must return any retainage 
payments to those subcontractors within 30 days after the subcontractor's work related 
to this contract is satisfactorily completed or must return any retainage payments to 
those subcontractors within 30 days after incremental acceptance of the 
subcontractor’s work by the recipient and contractor’s receipt of the partial retainage 
payment related to the subcontractor’s work. 

 
f. The contractor must promptly notify the recipient whenever a DBE subcontractor 
performing work related to this contract is terminated or fails to complete its work, and 
must make good faith efforts to engage another DBE subcontractor to perform at least 
the same amount of work. The contractor may not terminate any DBE subcontractor 
and perform that work through its own forces or those of an affiliate without prior 
written consent of the recipient. 

Prompt payment - Applicability – All contracts except micro-purchases ($3,000 or less, 

except for construction contracts over $2,000) The prime contractor agrees to pay each 

subcontractor under this prime contract for satisfactory performance of its contract no 

later than 
30 days from the receipt of each payment the prime contract receives from the 
Recipient. The prime contractor agrees further to return retainage payments to each 
subcontractor within 30 days after the subcontractors work is satisfactorily completed. 
Any delay or postponement of payment from the above referenced time frame may 
occur only for good cause following written approval of the Recipient. This clause 
applies to both DBE and non-DBE subcontracts. 

 
Incorporation of Federal Transit Administration (FTA) Terms – Applicability – All 
contracts except micro-purchases ($3,000 or less, except for construction contracts 
over $2,000) 

 
The preceding provisions include, in part, certain Standard Terms & Conditions required 
by USDOT, whether or not expressly stated in 
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the preceding contract provisions. All USDOT-required contractual provisions, as stated 
in FTA Circular 4220.1F, are hereby incorporated by reference. Anything to the contrary 
herein notwithstanding, all FTA mandated terms shall be deemed to control in the event 
of a conflict with other provisions contained in this Agreement. The contractor shall not 
perform any act, fail to perform any act, or refuse to comply with any request that would 
cause the recipient to be in violation of FTA terms and conditions. 

 
Drug & Alcohol Abuse and Testing – Applicability – Operational service contracts 
except micro-purchases ($3,000 or less, except for construction contracts over $2,000) 

 
The Contractor agrees to comply with the following Federal substance abuse 
regulations: a. Drug-Free Workplace. U.S. DOT regulations, "Drug-Free Workplace 
Requirements (Grants), " 49 C.F.R. Part 32, that implements the Drug-Free Workplace 
Act of 1988 as amended,  41 U.S.C. §§ 8103 et seq., and 2 CFR part 182,  b. Alcohol 
Misuse and Prohibited Drug Use. FTA Regulations, Prevention of Alcohol Misuse and 
Prohibited Drug Use in Transit Operations," 49 USC 5331, as amended by MAP-21, 49 
CFR part 40, 49 USC chapter 53, 49 CFR Part 655, to the extent applicable. 
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Other Federal & Contract Requirements 
(not clauses) 

(Recommended for inclusion in 
solicitation/contract language) 

 

Other Federal Requirements 
 

Full and Open Competition – In accordance with 49 U.S.C. § 5325(h) all procurement 
transactions shall be conducted in a manner that provides full and open competition. 

 
Prohibition Against Exclusionary or Discriminatory Specifications – Apart from 
inconsistent requirements imposed by Federal statute or regulations, the contractor 
shall comply with the requirements of 49 USC 5323(h)(2) by refraining from using any 
FTA assistance to support procurements using exclusionary or discriminatory 
specifications. 

 
Conformance with ITS National Architecture – Contractor shall conform, to the 
extent applicable, to the National Intelligent Transportation Standards architecture as 
required by Map-21 and follow the provisions of FTA Notice, “FTA National Architecture 
Policy on Transit Projects,” 66 Fed. Reg.1455 etseq., January 8, 2001, and any other 
implementing directives FTA may issue at a later date, except to the extent FTA 
determines otherwise in writing. 

 
Access Requirements for Persons with Disabilities – Contractor shall comply with 
Federal policy that the elderly and persons with disabilities have the same rights as other 
persons to use mass transportation services and facilities and that special efforts shall 
be made in planning and designing those services and facilities to implement that policy. 
Contractor shall also comply with all applicable requirements of Sec. 504 of the 
Rehabilitation Act (1973), as amended, 29 USC 794, which prohibits discrimination on 
the basis of handicaps, and the Americans with Disabilities Act of 1990 (ADA), as 
amended, 42 USC 12101 et seq., which requires that accessible facilities and services 
be made available to persons with disabilities, including any subsequent amendments 
thereto. 

 
Notification of Federal Participation – To the extent required by law, in the 
announcement of any third party contract award for goods and services (including 
construction services) having an aggregate value of $500,000 or more, contractor shall 
specify the amount of Federal assistance to be used in financing that acquisition of 
goods and services and to express that amount of Federal assistance as a percentage 
of the total cost of the third party contract. 

 
Interest of Members or Delegates to Congress - No members of, or delegates to, the 
US Congress shall be admitted to any share or part of this contract nor to any benefit 
arising therefrom. 

 
Ineligible Contractors and Subcontractors - Any name appearing upon the 
Comptroller General’s list of ineligible contractors for federally-assisted contracts shall 
be ineligible to act as a subcontractor for contractor pursuant to this contract. If 
contractor is on the Comptroller General’s list of ineligible contractors for federally 
financed or assisted construction, the recipient shall cancel, terminate or suspend this 
contract. 

 
Other Contract Requirements 
To the extent not inconsistent with the foregoing Federal requirements, this contract shall 
also include those standard clauses attached hereto, and shall comply with the recipient’s 
Procurement Guidelines, available upon request from the recipient. 

 
Compliance With Federal Regulations - Any contract entered pursuant to this 
solicitation shall contain the following provisions: All USDOT-required contractual 
provisions, as set forth in FTA Circular 4220.1F, are incorporated by reference. Anything 
to the contrary herein notwithstanding, FTA mandated terms shall control in the event of 
a conflict 
with other provisions contained in this Agreement. Contractor shall not perform any act, 
fail to perform any act, or refuse to comply with any grantee request that would cause 
the recipient to be in violation of FTA terms and conditions. Contractor shall comply with 
all applicable FTA regulations, policies, procedures and directives, including, without 
limitation, those listed directly or incorporated by reference in the Master Agreement 
between the recipient and FTA, as may be amended or promulgated from time to time 
during the term of this contract. Contractor’s failure to so comply shall constitute a 
material breach of this contract. 

 
Real Property - Any contract entered into shall contain the following provisions: 
Contractor shall at all times comply with all applicable statutes and USDOT regulations, 
policies, procedures and directives governing the acquisition, use and disposal of real 
property, including, but not limited to, 49 CFR 18.31-18.34, 49 CFR 19.30-19.37, 49 
CFR Part 24, 49 
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CFR 5326 as amended by MAP-21, 49 CFR part 18 or 19, 49 USC 5334, applicable 
FTA Circular 5010, and FTA Master Agreement, as they may be amended or 
promulgated during the term of this contract. Contractor’s failure to so comply shall 
constitute a material breach of this contract. 

 
Access to Services for Persons with Limited English Proficiency - To the extent 
applicable and except to the extent that FTA determines otherwise in writing, the 
Recipient agrees to comply with the policies of Executive Order No. 13166, "Improving 
Access to Services for Persons with Limited English Proficiency," 42 U.S.C. § 2000d 1 
note, and with the provisions of U.S. DOT Notice, “DOT Guidance to Recipients on 
Special Language Services to Limited English Proficient (LEP) Beneficiaries,” 70 Fed. 
Reg. 74087, December 14, 2005. 

 
Environmental Justice - Except as the Federal Government determines otherwise in 
writing, the Recipient agrees to promote environmental justice by following: (1) 
Executive Order No. 12898, “Federal Actions to Address Environmental Justice in 
Minority Populations and Low-Income Populations,” February 11, 1994, 42 U.S.C. § 
4321 note, as well as facilitating compliance with that Executive Order, and (2) DOT 
Order 5610.2, “Department of Transportation Actions To Address Environmental Justice 
in Minority Populations and Low-Income Populations,” 62 Fed. Reg. 18377, April 15, 
1997, and (3) The most recent and applicable edition of FTA Circular 4703.1, 
“Environmental Justice Policy Guidance for Federal Transit Administration Recipients,” 
August 15, 2012, to the extent consistent with applicable Federal laws, regulations, and 
guidance, 

 
Environmental Protections – Compliance is required with any applicable Federal 
laws imposing environmental and resource conservation requirements for the project. 
Some, but not all, of the major Federal laws that may affect the project include: the 
National Environmental Policy Act of 1969; the Clean Air Act; the Resource 
Conservation and Recovery Act; the comprehensive Environmental response, 
Compensation and Liability Act; as well as environmental provisions with Title 23 
U.S.C., and 49 U.C. chapter 53. The U.S. EPA, FHWA and other federal agencies may 
issue other federal regulations and directives that may affect the project. Compliance 
is required with any applicable Federal laws and regulations in effect now or that 
become effective in the future. 

 
Geographic Information and Related Spatial Data – Any project activities involving 
spatial data or geographic information systems activities financed with Federal 
assistance are required to be consistent with the National Spatial Data Infrastructure 
promulgated by the Federal Geographic Data Committee, except to the extent that FTA 
determines otherwise in writing. 

 
Federal Single Audit Requirements For State Administered Federally Aid Funded 
Projects Only 
Non Federal entities that expend $500,000 or more in a year in Federal awards from all 
sources are required to comply with the Federal Single Audit Act provisions contained in 
U.S. Office of Management and Budget (OMB) Circular No. A 133, Audits of States, 
Local Governments, and Non Profit Organizations. Non Federal entities that expend 
Federal awards from a single source may provide a program specific audit, as defined in 
the Circular. Non Federal entities that expend less than $500,000 in a year in Federal 
awards from all sources are exempt from Federal audit requirements for that year, 
except as noted in '3052.215(a), but records must be available for review or audit by 
appropriate officials of the Federal and State agencies. 

 
Catalog of Federal Domestic Assistance (CFDA) Identification Number 
The municipal project sponsor is required to identify in its accounts all Federal awards 
received and expended, and the Federal programs under which they were received. 
Federal 
program and award identification shall include, as applicable, the CFDA title and 
number, award number and year, name of the Federal agency, and name of the pass 
through entity. 

 
The CFDA number for the Federal Transit Administration Nonurbanized Area 
Formula (Section 5311) is 20.509.  A Recipient covered by the Single Audit Act 
Amendments of 1996 and OMB Circular A-133, “Audits of States, Local Governments, 
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and Non-Profit Organizations,” agrees to separately identify the expenditures for Federal 
awards under the Recovery Act on the Schedule of Expenditures of Federal Awards 
(SEFA) and the Data Collection Form (SF-SAC) required by OMB Circular A-133. The 
Recipient agrees to accomplish this by identifying expenditures for Federal awards made 
under Recovery Act separately on the SEFA, and as separate rows under Item 9 of Part 
III on the SF-SAC by CFDA number, and inclusion of the prefix “ARRA” in identifying the 
name of the Federal program on the SEFA and as the first characters in Item 9d of Part 
III on the SF-SAC. 
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STANDARD CLAUSES FOR NYS 
CONTRACTS 

 
The parties to the attached contract, 
license, lease, amendment or other 
agreement of any kind (hereinafter, "the 
contract" or "this contract") agree to be 
bound by the following clauses which 
are hereby made a part of the contract 
(the word "Contractor" herein refers to 
any party other than the State, whether a 
contractor, licenser, licensee, lessor, 
lessee or any other party): 

 
1. EXECUTORY CLAUSE.  In 
accordance with Section 41 of the State 
Finance Law, the State shall have no 
liability under this contract to the 
Contractor or to anyone else beyond 
funds appropriated and available for this 
contract. 

 
2. NON-ASSIGNMENT CLAUSE.   In 
accordance with Section 138 of the 
State Finance Law, this contract may not 
be assigned by the Contractor or its 
right, title or interest therein assigned, 
transferred, conveyed, sublet or 
otherwise disposed of without the 
State’s previous written consent, and 
attempts to do so are null and void.  
Notwithstanding the foregoing, such 
prior  written  consent  of  an  
assignment  of  a  contract  let pursuant 
to Article XI of the State Finance Law 
may be waived at the discretion of the 
contracting agency and with the 
concurrence  of  the  State  Comptroller  
where  the  original contract was subject 
to the State Comptroller’s approval, 
where the assignment is due to a 
reorganization, merger or consolidation 
of the Contractor’s business entity or 
enterprise. The State retains its right to 
approve an assignment and to require 
that any Contractor demonstrate its 
responsibility to do business with the 
State.  The Contractor may, however, 
assign its right to receive payments 
without the State’s prior written consent 

unless this contract concerns Certificates 
of Participation pursuant to Article 5-A of 
the State Finance Law. 

 
3. COMPTROLLER'S APPROVAL.   In 
accordance with Section 112 of the 
State Finance Law (or, if this contract 
is with the State University or City 
University of New York, Section 355 or 
Section 6218 of the Education Law), if 
this contract exceeds $50,000 (or the 
minimum thresholds agreed to by the 
Office of the State Comptroller for 
certain S.U.N.Y. and C.U.N.Y. 
contracts), or if this is an amendment for 
any amount to a contract which, as so 
amended, exceeds said statutory 
amount, or if, by this contract, the State 
agrees to give something other than 
money when the value or reasonably 
estimated value of such consideration 
exceeds $10,000, it shall not be valid, 
effective or binding upon the State until 
it has been approved by the State 
Comptroller and filed in his office. 
Comptroller's  approval  of  contracts  
let  by  the  Office  of General  Services  
is  required  when  such  contracts  
exceed 
$85,000 (State Finance Law Section 
163.6-a). However, such pre-approval 
shall not be required for any contract 
established 
as a centralized contract through the 
Office of General Services 
or for a purchase order or other 
transaction issued under such 
centralized contract. 

 
4. WORKERS' COMPENSATION 
BENEFITS. In accordance with Section 
142 of the State Finance Law, this 
contract shall be void and of no force 
and effect unless the Contractor shall 
provide and maintain coverage during 
the life of  this  contract  for  the  benefit  
of  such  employees  as  are required to 
be covered by the provisions of the 
Workers' Compensation Law. 

 
5. NON-DISCRIMINATION 
REQUIREMENTS.   To the extent  
required  by  Article  15  of  the  
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Executive  Law  (also known  as  the  
Human  Rights  Law)  and  all  other  
State  and 

Federal statutory and constitutional non-
discrimination provisions, the Contractor 
will not discriminate against any 
employee or applicant for employment 
because of race, creed, color, sex, 
national origin, sexual orientation, age, 
disability, genetic predisposition or 
carrier status, or marital status. 
Furthermore, in accordance with Section 
220-e of the Labor Law, if this is a 
contract for the construction, alteration 
or repair of any public building or public 
work or for the manufacture, sale or 
distribution of materials, equipment or 
supplies, and to the extent that this 
contract shall be performed within the 
State of New York, Contractor agrees 
that neither it nor its subcontractors 
shall, by reason of race, creed, color, 
disability, sex, or national origin:  (a) 
discriminate in hiring against any New 
York State citizen who is qualified and 
available to perform the work; or (b) 
discriminate against or intimidate any 
employee hired for the performance of 
work under this contract.  If this is a 
building service contract as defined in 
Section 230 of the Labor Law, then, in 
accordance with Section 239 thereof, 
Contractor agrees that neither it nor its 
subcontractors shall by reason of race, 
creed, color, national origin, age, sex or 
disability:  (a) discriminate in hiring 
against any New York State citizen who 
is qualified and available to perform the 
work; or (b) discriminate against or 
intimidate any employee  hired  for  the  
performance  of  work  under  this 
contract.   Contractor is subject to fines 
of $50.00 per person per day for any 
violation of Section 220-e or Section 
239 as well as possible termination of 
this contract and forfeiture of all moneys 
due hereunder for a second or 
subsequent violation. 
 
6. WAGE AND HOURS PROVISIONS.  
If this is a public work contract covered 
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by Article 8 of the Labor Law or a 
building service contract covered by 
Article 9 thereof, neither Contractor's 
employees nor the employees of its 
subcontractors may be required or 
permitted to work more than the number 
of hours or days stated in said statutes, 
except as otherwise provided in the 
Labor Law and as set forth in prevailing 
wage and supplement schedules issued 
by the State Labor Department.  
Furthermore, Contractor and its 
subcontractors must pay at least the 
prevailing wage rate and pay or provide 
the prevailing supplements, including the 
premium rates for overtime pay, as 
determined by the State Labor 
Department in accordance with the 
Labor Law.  Additionally, effective April 
28, 2008, if this is a public work contract 
covered by Article 8 of the Labor Law, 
the Contractor understands and agrees 
that 
the filing of payrolls in a manner 
consistent with Subdivision 
3-a of Section 220 of the Labor Law 
shall be a condition precedent to 
payment by the State of any State 
approved sums 
due and owing for work done 
upon the project. 
 
7. NON-COLLUSIVE BIDDING 
CERTIFICATION.   In accordance with 
Section 139-d of the State Finance Law, 
if this contract was awarded based upon 
the submission of bids, Contractor 
affirms, under penalty of perjury, that its 
bid was arrived at independently and 
without collusion aimed at restricting 
competition.  Contractor further affirms 
that, at the time  Contractor  submitted  
its  bid,  an  authorized  and responsible 
person executed and delivered to the 
State a non- collusive bidding 
certification on Contractor's behalf. 
 
8. INTERNATIONAL BOYCOTT 
PROHIBITION.   In accordance with 
Section 220-f of the Labor Law and 
Section 
139-h  of  the  State  Finance  Law,  if  
this  contract  exceeds 
$5,000, the Contractor agrees, as a 

material condition of the contract,  that  
neither  the  Contractor  nor  any  
substantially 
owned or affiliated person, firm, 
partnership or corporation has 
participated,   is   participating,   or   
shall   participate   in   an 
international   boycott   in   violation   of   
the   federal   Export 
Administration Act of 1979 (50 USC 
App. Sections 2401 et 
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seq.) or regulations thereunder.  If such 
Contractor, or any of the aforesaid 
affiliates of Contractor, is convicted or is 
otherwise found to have violated said 
laws or regulations upon the final 
determination of the United States 
Commerce Department or any other 
appropriate agency of the United States 
subsequent to the contract's execution, 
such contract, amendment or 
modification thereto shall be rendered 
forfeit and void.  The Contractor shall so 
notify the State Comptroller within five 
(5) business days of such conviction, 
determination or disposition of appeal 
(2NYCRR 105.4). 

 
9.  SET-OFF  RIGHTS.    The  State  
shall  have  all  of  its common law, 
equitable and statutory rights of set-off.  
These rights shall include, but not be 
limited to, the State's option to withhold 
for the purposes of set-off any moneys 
due to the Contractor  under  this  
contract  up  to  any  amounts  due  and 
owing to the State with regard to this 
contract, any other contract with any 
State department or agency, including 
any contract for a term commencing 
prior to the term of this contract, plus any 
amounts due and owing to the State for 
any other reason including, without 
limitation, tax delinquencies, fee 
delinquencies or monetary penalties 
relative thereto.  The State shall 
exercise its set-off rights in accordance 
with normal State practices including, in 
cases of set-off pursuant to an audit, the 
finalization of such audit by the State 
agency, its representatives, or the State 
Comptroller. 

 
10.  RECORDS.  The Contractor shall 
establish and maintain complete  and  
accurate  books,  records,  documents,  
accounts and other evidence directly 
pertinent to performance under this 
contract   (hereinafter,   collectively,   
"the   Records").      The Records must 
be kept for the balance of the calendar 

year in which they were made and for 
six (6) additional years thereafter.   The 
State Comptroller, the Attorney General 
and any other person or entity 
authorized to conduct an examination, 
as well as the agency or agencies 
involved in this contract, shall have 
access to the Records during normal 
business hours at an office of the 
Contractor within the State of New York 
or, if no such office is available, at a 
mutually agreeable and reasonable 
venue within the State, for the term 
specified above for the purposes of 
inspection, auditing and copying.  The 
State shall take reasonable steps to 
protect from public disclosure any of the 
Records which are exempt from 
disclosure under Section 87 of the Public 
Officers Law (the "Statute") provided 
that:  (i) the Contractor shall timely 
inform an  appropriate  State  official,  in  
writing,  that  said  records should not be 
disclosed; and (ii) said records shall be 
sufficiently identified; and (iii) 
designation of said records as exempt 
under the Statute is reasonable.  
Nothing contained herein  shall  
diminish,  or  in  any  way  adversely  
affect,  the State's right to discovery in 
any pending or future litigation. 

 
11. IDENTIFYING INFORMATION AND 
PRIVACY NOTIFICATION.      (a) 
Identification Number(s).   Every invoice 
or New York State Claim for Payment 
submitted to a New York State agency 
by a payee, for payment for the sale of 
goods or services or for transactions 
(e.g., leases, easements, licenses, etc.) 
related to real or personal property must 
include the payee's identification 
number.  The number is any or all of the 
following: (i) the payee’s Federal 
employer identification number, (ii) the 
payee’s Federal social security number, 
and/or (iii) the payee’s Vendor 
Identification Number assigned by the 
Statewide Financial System.  Failure to 
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include such number or numbers may 
delay payment. Where the payee does 
not have such number or numbers, the 
payee, on its invoice or Claim for 
Payment, must give the reason or 
reasons why the payee does not have 
such number or numbers. 

(b) Privacy Notification.   (1)   The 
authority to request  the above personal 
information from a seller of goods or 
services or a lessor of real or personal 
property, and the authority to maintain 
such information, is found in Section 5 
of the State Tax Law.  Disclosure of this 
information by the seller or lessor to the 
State is mandatory. The principal 
purpose for which the information is 
collected is to enable the State to 
identify individuals,  businesses  and 
others who have been delinquent in 
filing tax returns or may have 
understated their tax liabilities and to 
generally identify persons affected by 
the taxes administered by the 
Commissioner of Taxation and Finance. 
The information will be used for tax 
administration purposes and for any 
other purpose authorized by law. (2) The 
personal information is requested by the 
purchasing unit of the agency 
contracting to purchase the goods or 
services or lease the real or personal 
property covered by this contract or 
lease. The information is maintained in 
the Statewide Financial System by the 
Vendor Management Unit within the 
Bureau of State Expenditures, Office of 
the State Comptroller, 110 State Street, 
Albany, New York 12236. 
 
12. EQUAL EMPLOYMENT 
OPPORTUNITIES FOR MINORITIES 
AND WOMEN.  In accordance with 
Section 
312 of the Executive Law and 5 NYCRR 
143, if this contract 
is:   (i) a written agreement or purchase 
order instrument, providing for a total 
expenditure in excess of $25,000.00, 
whereby a contracting agency is 
committed to expend or does expend 
funds in return for labor, services, 
supplies, equipment, materials or any 
combination of the foregoing, to be 
performed for, or rendered or furnished 
to the contracting agency; or (ii) a written 
agreement in excess of $100,000.00 
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whereby a contracting agency is 
committed to expend or does expend 
funds  for  the  acquisition,  construction,  
demolition, replacement, major repair or 
renovation of real property and 
improvements thereon; or (iii) a written 
agreement in excess of 
$100,000.00 whereby the owner of a 
State assisted housing project is 
committed to expend or does expend 
funds for the acquisition,  construction,  
demolition,  replacement,  major repair 
or renovation of real property and 
improvements thereon for such project, 
then the following shall apply and by 
signing this agreement the Contractor 
certifies and affirms that it is Contractor’s 
equal employment opportunity policy 
that: 
(a)  The Contractor will not discriminate 
against employees or applicants  for  
employment  because  of  race,  creed,  
color, 
national origin, sex, age, disability or 
marital status, shall make and document 
its conscientious and active efforts to 
employ 
and utilize minority group members and 
women in its work force on State 
contracts and will undertake or continue 
existing 
programs of affirmative action to ensure 
that minority group members   and   
women   are   afforded   equal   
employment 
opportunities without discrimination.  
Affirmative action shall mean 
recruitment, employment, job 
assignment, promotion, upgradings, 
demotion, transfer, layoff, or termination 
and rates 
of pay or other forms of 
compensation; 
(b)   at the request of the contracting 
agency, the Contractor shall   request   
each   employment   agency,   labor   
union,   or 
authorized  representative  of  workers  
with  which  it  has  a 
collective bargaining or other 
agreement or understanding, to furnish 
a written statement that such 
employment agency, labor union or 
representative will not discriminate on 
the basis of race, creed, color, national 
origin, sex, age, disability or marital 
status and that such union or 

representative will affirmatively 
cooperate in the implementation of the 
Contractor's obligations herein; and 
(c)    the Contractor shall state, in all 
solicitations or advertisements for 
employees, that, in the performance of 
the State contract, all qualified 
applicants will be afforded equal 
employment opportunities without 
discrimination because of 
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race, creed, color, national origin, sex, 
age, disability or marital status. 
Contractor will include the provisions of 
"a", "b", and "c" above,   in   every   
subcontract   over   $25,000.00   for   
the 
construction,  demolition,  replacement,  
major  repair, renovation,   planning   or   
design   of   real   property   and 
improvements thereon (the "Work") 
except where the Work is for the 
beneficial use of the Contractor.  
Section 312 does not 
apply to:  (i) work, goods or services 
unrelated to this contract; 
or (ii) employment outside New York 
State.   The State shall consider 
compliance by a contractor or 
subcontractor with the 
requirements of any federal law 
concerning equal employment 
opportunity which effectuates the 
purpose of this section.  The contracting 
agency shall determine whether the 
imposition of 
the requirements of the provisions 
hereof duplicate or conflict 
with any such federal law and if such 
duplication or conflict exists, the 
contracting agency shall waive the 
applicability of Section 312 to the extent 
of such duplication or conflict. Contractor 
will comply with all duly promulgated and 
lawful rules and regulations of the 
Department of Economic Development’s   
Division of Minority and Women's 
Business Development pertaining 
hereto. 

 
 
 
 

13. CONFLICTING TERMS.   In the 
event of a conflict between the terms of 
the contract (including any and all 
attachments thereto and amendments 
thereof) and the terms of this Appendix 
A, the terms of this Appendix A shall 
control. 

 
14. GOVERNING LAW.  This contract 
shall be governed by the laws of the 
State of New York except where the 
Federal supremacy clause requires 
otherwise. 

 
15. LATE PAYMENT.   Timeliness of 
payment and any interest to be paid to 
Contractor for late payment shall be 

governed by Article 11-A of the State 
Finance Law to the extent required by 
law. 

 
16. NO ARBITRATION.  Disputes 
involving this contract, including the 
breach or alleged breach thereof, may 
not be submitted to binding arbitration 
(except where statutorily authorized), but 
must, instead, be heard in a court of 
competent jurisdiction of the State of 
New York. 

 
17. SERVICE OF PROCESS.  In 
addition to the methods of service 
allowed by the State Civil Practice Law 
& Rules ("CPLR"), Contractor hereby 
consents to service of process upon it by 
registered or certified mail, return receipt 
requested. Service hereunder shall be 
complete upon Contractor's actual 
receipt of process or upon the State's 
receipt of the return thereof by the 
United States Postal Service as refused 
or undeliverable.   Contractor must 
promptly notify the State, in writing, of 
each and every change of address to 
which service of process can be made.  
Service by the State to the last known 
address shall be sufficient.  Contractor 
will have thirty (30) calendar days after 
service hereunder is complete in which 
to respond. 

 
18. PROHIBITION ON PURCHASE OF 
TROPICAL HARDWOODS. The 
Contractor certifies and warrants that all 
wood products to be used under this 
contract award will be in accordance 
with, but not limited to, the specifications 
and provisions of Section 165 of the 
State Finance Law, (Use of Tropical 
Hardwoods) which prohibits purchase 
and use of tropical hardwoods, unless 
specifically exempted, by the State or 
any governmental agency or political 
subdivision or public 
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benefit corporation. Qualification for an 
exemption under this law will be the 
responsibility of the contractor to 
establish to meet with the approval of the 
State. 
In addition, when any portion of this 
contract involving the use of woods, 
whether supply or installation, is to be 
performed by 
any  subcontractor,  the  prime  
Contractor  will  indicate  and 
certify in the submitted bid proposal that 
the subcontractor has been informed 
and is in compliance with specifications 
and provisions regarding use of tropical 
hardwoods as detailed in 
§165 State Finance Law. Any such use 
must meet with the approval of the 
State; otherwise, the bid may not be 
considered 
responsive. Under bidder certifications, 
proof of qualification 
for exemption will be the responsibility of 
the Contractor to meet with the approval 
of the State. 
 
19. MACBRIDE FAIR EMPLOYMENT 
PRINCIPLES (APPLICABLE ONLY IN 
NON-FEDERAL AID NEW YORK 
STATE CONTRACTS).   In accordance 
with the MacBride Fair Employment 
Principles (Chapter 807 of the Laws of 
1992), the Contractor hereby stipulates 
that the Contractor either (a) has no 
business operations in Northern Ireland, 
or (b) shall take lawful steps in good 
faith to conduct any business operations 
in Northern Ireland in accordance with 
the MacBride Fair Employment 
Principles (as described in Section 165 
of the New York State Finance Law), 
and shall permit independent monitoring 
of compliance with such principles. 
 
20.    OMNIBUS PROCUREMENT ACT 
OF 1992 (APPLICABLE ONLY IN NON-
FEDERAL AID NEW YORK STATE 
CONTRACTS). It is the policy of New 
York State to maximize opportunities for 
the participation of New York   State   
business   enterprises,   including   
minority   and women-owned business 
enterprises as bidders, subcontractors 

and suppliers on its procurement 
contracts. 
 
Information on the availability of New 
York State subcontractors and suppliers 
is available from: 

NYS Department of Economic 
Development 
Division for Small Business 
Albany, New York  12245 
Telephone:  518-292-5100 
Fax:  518-292-
5884 email:  
opa@esd.ny.g
ov 

A directory of certified minority and 
women-owned business enterprises is 
available from: 

NYS Department of Economic 
Development 
Division of Minority and Women's 
Business Development 
633 Third Avenue 
New York, NY 10017 
212-803-2414 
email: 
mwbecertification@esd.ny.go
v 
http://esd.ny.gov/MWBE/direct
orySearch.html 

The  Omnibus  Procurement  Act  of  
1992  requires  that  by signing this bid 
proposal or contract, as applicable, 
Contractors 
certify that whenever the total bid 
amount is greater than $1 million: 
(a)  The Contractor has made 
reasonable efforts to encourage the 
participation of New York State 
Business Enterprises as 
suppliers and subcontractors, including 
certified minority and women-owned 
business enterprises, on this project, 
and has 
retained the documentation of these 
efforts to be provided upon request to 
the State; 
(b)  The  Contractor  has  complied  
with  the  Federal  Equal 
Opportunity Act of 1972 (P.L. 92-
261), as amended; 
(c) The Contractor agrees to make 
reasonable efforts to provide notification  
to  New  York  State  residents  of  
employment 
opportunities on this project through 
listing any such positions 

mailto:opa@esd.ny.gov
mailto:opa@esd.ny.gov
mailto:mwbecertification@esd.ny.gov
mailto:mwbecertification@esd.ny.gov
http://esd.ny.gov/MWBE/directorySearch.html
http://esd.ny.gov/MWBE/directorySearch.html
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with the Job Service Division of the New 
York State Department of Labor, or 
providing such notification in such 
manner as is consistent with existing 
collective bargaining contracts or 
agreements.   The Contractor agrees to 
document these efforts and to provide 
said documentation to the State upon 
request; and 
(d) The Contractor acknowledges  
notice that the State may seek to 
obtain offset credits from foreign 
countries as a result of this contract and 
agrees to cooperate with the State in 
these efforts. 

 
21. RECIPROCITY AND SANCTIONS 
PROVISIONS (APPLICABLE ONLY IN 
NON-FEDERAL AID NEW YORK 
STATE CONTRACTS).   Bidders are 
hereby notified that if their principal place 
of business is located in a country, 
nation, province, state or political 
subdivision that penalizes New York 
State vendors, and if the goods or 
services they offer will be substantially 
produced or performed outside New 
York State, the Omnibus Procurement 
Act 1994 and 2000 amendments 
(Chapter 684 and Chapter 383, 
respectively) require that they be denied 
contracts which they would otherwise 
obtain.  NOTE:  As of May 15, 2002, the 
list of discriminatory jurisdictions subject 
to this provision includes the states of 
South Carolina, Alaska, West Virginia, 
Wyoming, Louisiana and Hawaii.  
Contact NYS Department of Economic 
Development for a current list of 
jurisdictions subject to this provision. 

 
22. COMPLIANCE WITH NEW YORK 
STATE INFORMATION SECURITY 
BREACH AND NOTIFICATION ACT.   
Contractor shall comply with the 
provisions of the New York State 
Information Security Breach and 
Notification Act (General Business Law 
Section 899-aa; State Technology Law 
Section 208). 

 
23.  COMPLIANCE  WITH  
CONSULTANT DISCLOSURE LAW. If 
this is a contract for consulting services, 
defined for purposes of this requirement 
to include analysis, evaluation, research, 
training, data processing, computer  
programming,  engineering,  
environmental,  health, and mental 
health services, accounting, auditing, 
paralegal, legal or similar services, then, 
in accordance with Section 163 (4-g) of 
the State Finance Law (as amended by 
Chapter 10 of the Laws of 2006), the 
Contractor shall timely, accurately and 
properly comply with the requirement to 
submit an annual employment report for 
the contract to the agency that awarded 
the contract, the Department of Civil 
Service and the State Comptroller. 

 
24. PROCUREMENT LOBBYING. To 
the extent this agreement is a 
"procurement contract" as defined by 
State Finance Law Sections 139-j and 
139-k, by signing this agreement   the   
contractor   certifies   and   affirms   that   
all 
disclosures  made  in  accordance  with  
State  Finance  Law 
Sections 139-j and 139-k are complete, 
true and accurate.  In the event such 
certification is found to be intentionally 
false or 
intentionally   incomplete,   the   State   
may   terminate   the 
agreement by providing written 
notification to the Contractor in 
accordance with the terms of the 
agreement. 

 
25. CERTIFICATION OF 
REGISTRATION TO COLLECT  SALES  
AND  COMPENSATING  USE  TAX BY 
CERTAIN STATE CONTRACTORS, 
AFFILIATES AND 
SUBCONTRACTORS. 
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To the extent this agreement is a 
contract as defined by Tax Law Section 
5-a, if the contractor fails to make the 
certification required by Tax Law Section 
5-a or if during the term of the contract, 
the Department of Taxation and Finance 
or the covered agency, as defined by 
Tax Law 5-a, discovers that the 
certification, made under penalty of 
perjury, is false, then such failure to file 
or false certification shall be a material 
breach of this contract and this contract 
may be terminated, by providing written 
notification to the Contractor in 
accordance with the terms of the 
agreement, if the covered agency 
determines that such action is in the best 
interest of the State 
 
26.  IRAN DIVESTMENT ACT. By 
entering into this Agreement, Contractor 
certifies in accordance with State 
Finance Law §165-a that it is not on the 
“Entities Determined to be Non-
Responsive Bidders/Offerers pursuant to 
the New York State Iran Divestment Act 
of 2012” (“Prohibited Entities List”) 
posted at: 
http://www.ogs.ny.gov/about/regs/docs/L
istofEntities 
.pd
f 
 
Contractor further certifies that it will not 
utilize on this Contract any 
subcontractor that is identified on the 
Prohibited Entities List.  Contractor 
agrees that should it seek to renew or 
extend this Contract, it must provide the 
same certification at the time the 
Contract is renewed or extended.   
Contractor also agrees that any 
proposed Assignee of this Contract will 
be required to certify that it is not on the 
Prohibited  Entities  List  before  the  
contract assignment will be approved by 
the State. 
 

During the term of the Contract, should 
the state agency receive information that 
a person (as defined in State Finance 
Law §165-a) is in violation of the 
above-referenced certifications, the state 
agency will review such information and 
offer the person an opportunity to 
respond.   If the person fails to 
demonstrate that it has ceased its 
engagement in the investment activity 
which is in violation of the Act within 90 
days after the determination of such 
violation, then the state agency shall 
take such action as may be appropriate 
and provided for by law, rule, or 
contract, including, but not limited to, 
imposing sanctions, seeking compliance, 
recovering damages, or declaring the 
Contractor in default. 
 
The state agency reserves the right to 
reject any bid, request for assignment, 
renewal or extension for an entity  that  
appears  on  the  Prohibited  Entities  
List prior to the award, assignment, 
renewal or extension of a contract, and 
to pursue a responsibility review with 
respect to any entity that is awarded a 
contract and appears on the Prohibited 
Entities list after contract award. 

http://www.ogs.ny.gov/about/regs/docs/ListofEntities.pdf
http://www.ogs.ny.gov/about/regs/docs/ListofEntities.pdf
http://www.ogs.ny.gov/about/regs/docs/ListofEntities.pdf
http://www.ogs.ny.gov/about/regs/docs/ListofEntities.pdf
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APPENDIX A-1: SUPPLEMENTAL TITLE VI PROVISIONS (CIVIL RIGHTS 
ACT) 

 
 

During the performance of this contract, 
the contractor, for itself, its assignees 
and successors in interest (hereinafter 
referred to as the "contractor") agrees as 
follows: 

 
(1) Compliance with Regulations: The 

contractor shall comply with the 
Regulation relative to 
nondiscrimination  in  Federally-
assisted programs of the Department 
of Transportation of the United 
States, Title 49, Code of Federal 
Regulations, Part 21, and the 
Federal Highway Administration 
(hereinafter “FHWA”) Title 23, Code 
of Federal Regulations, Part 200 as 
they may be amended from time to 
time, (hereinafter referred to as the 
Regulations), which are herein 
incorporated by reference and made 
a part of this contract. 

 
(2)  Nondiscrimination: The Contractor, 

with regard to the work performed by 
it during the contract, shall not 
discriminate on the grounds of race, 
color, or national origin, sex, age, 
and disability/handicap in the 
selection and retention of 
subcontractors, including 
procurements of materials  and  
leases  of  equipment.  The 
contractor shall not participate either 
directly or indirectly in the 
discrimination prohibited by 49 
CFR, section 21.5 of the 
Regulations, including employment 
practices when the contract covers a 
program set forth in Appendix B of 
the Regulations. 

 
(3) Solicitations for Subcontractors, 

Including Procurements of 
Materials and Equipment: In all 
solicitations either by competitive 

bidding or negotiation made by the 
contractor for work to be performed 
under a subcontract, including 
procurements  of  materials  or  
leases  of equipment, each potiential 
subcontactor or supplier shall be 
notified by the contractor of the 
contractor's obligations under this 
contract and the Regulations relative 
to nondiscrimination on the grounds 
of race, color, or national origin, sex, 
age, and disability/handicap. 

 
(4)  Information and Reports: The 

contractor shall provide all 
information and reports required by 
the Regulations or directives issued 
pursuant thereto, and shall permit 
access to its books, records, 
accounts, other sources of 
information, and its facilities as may 
be determined by NYSDOT or the 
FHWA to be pertinent to ascertain  
compliance  with  such  
Regulations, 
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orders and instructions. Where any 
information required of a contractor is 
in the exclusive possession of 
another who fails or refuses to 
furnish this information the contractor 
shall so certify to NYSDOT’s Office 
of Civil Rights or FHWA, as 
appropriate, and shall set forth what 
efforts it has made to obtain the 
information. 

 
(5)  Sanctions for Noncompliance: In 

the event of the contractor's 
noncompliance with the 
nondiscrimination provisions of this 
contract, NYSDOT shall impose 
such contract sanctions as it or the 
FHWA may determine to be 
appropriate, including, but not limited 
to: 

 
(a.) withholding of payments to the 

contractor under the contract until 
the contractor complies, and/or 

(b.) cancellation,  termination  or  
suspension  of the contract, in 
whole or in part. 

 
(6) Incorportation of Provisions: The 

contractor shall include the 
provisions of paragraphs (1) through 
(6) in every subcontract, including 
procurements of materials and 
leases of equipment, unless exempt 
by the Regulations, or directives 
issued pursuant thereto. 

 
The contractor shall take such action 
with respect to any subcontract.or 
procurement as NYSDOT or the FHWA 
may direct as a means of enforcing such 
provisions including sanctions for non-
compliance: Provided, however, that, in 
the event a contractor becomes involved 
in, or is threatened with, litigation with a 
subcontractor or supplier as a result of 
such direction, the contractor may 
request NYSDOT to enter into such 
litigation to protect the interests of 

NYSDOT,  and,  in  addition,  the  
contractor  may request the United 
States to enter into such litigation to 
protect the interests of the United States. 
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APPENDIX 2-S 
IRAN DIVESTMENT ACT 

 
 

As a result of the Iran Divestment Act of 2012 (Act), Chapter 1 of the 2012 Laws of New 
York, a new provision has been added to the State Finance Law (SFL), § 165-a, 
effective April 12, 2012.  Under the Act, the Commissioner of the Office of General 
Services (OGS) will be developing a list (prohibited entities list) of “persons” who 
are engaged in “investment activities in Iran” (both are defined terms in the law).  
Pursuant to SFL § 165-a(3)(b), the initial list is expected to be issued no later than 
120 days after the Act’s effective date, at which time it will be posted on the OGS 
website. 

 
By entering into a renewal or extension of this Contract, Contractor (or any assignee) 
certifies that once the prohibited entities list is posted on the OGS website, it will not 
utilize on such Contract any subcontractor that is identified on the prohibited entities list. 

 
Additionally, Contractor understands that during the term of the Contract, should 
NYSDOT receive information that a person is in violation of the above-referenced 
certification NYSDOT will offer the person an opportunity to respond.  If the person fails 
to demonstrate that it has ceased its engagement in the investment which is in violation 
of the Act within 90 days after the determination of such violation, then NYSDOT shall 
take such action as may be appropriate including, but not limited to, imposing sanctions, 
seeking compliance, recovering damages, or declaring the Contractor in default. 

 
NYSDOT reserves the right to reject any renewal, extension or request for assignment 
for an entity that appears on the prohibited entities list hereafter and to pursue a 
responsibility review with respect to any entity that is granted a contract 
extension/renewal or assignment and appears on the prohibited entities list thereafter. 
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Attachment B: MWBE Utilization Form 

See page(s) to follow 

  



Rev. 1/4/19 

MWBE GOALS: MBE 15%, WBE 15%  CITY OF ROCHESTER  

MWBE FORM F 

REPORT OF MWBE UTILIZATION – PROFESSIONAL CONSULTANT SERVICES 

      

 TO: CONTRACT ADMINISTRATOR   Stage of Project Completion: ______%  

        Department of Finance       

         City Hall Room 106A     *___100%   

                      30 Church Street 

                      Rochester, NY 14614      
 
                   Project Name _____________________________________________________________________ Agreement # _______________ 

MWBE Subcontractor  Scope of Work Performed 
Start 

Date 

End 

Date  

Total Amount of 

MWBE Subcontract  

Payments 

Made to Date 

Percentage 

of MWBE 

Subcontract 

Paid to Date 

       

       

       

       

       

 
Consulting Company Name: ____________________________________________________________                                                                                             
 
Prepared by:__________________________________________ Signature:___________________________________ 
 
Title:_________________________________________________ Date:_______________________________________ 

 

Consultant shall submit this form at least quarterly (i.e. every three (3) months after the start of the agreement), or as otherwise requested 

by MWBE Officer. Reports shall be submitted with each invoice if filed more frequently than once per quarter.  
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See page(s) to follow 

  



City of Rochester 
Professional Consultant Services Workforce Staffing Plan

MINORITY 
GOAL

FEMALE 
GOAL

20.00% 6.90%

M M MF F F

Officials, Administrators

Professionals 

Technicians

Sales Workers

Office, Clerical

Craft Workers

Laborers 

Temporary, Apprentices

Other (Specify) 

TOTAL WORKFORCE

WORKFORCE STAFFING PLAN FOR PROFESSIONAL CONSULTANT SERVICES
PROJECT NAME: DATE:

CONSULTANT: AGREEMENT NUMBER:

Reviewed by MWBE Officer: Date: 

Title: Phone:

Printed Name: Date:

MINORITY

Prepared by (Signature): 

Email:

NON-MINORITY
FEMALE %

NUMBER OF EMPLOYEES WORKING ON PROJECT

TOTALCLASSIFICATION
MINORITY %

Rev. 1/27/22

Non- 
Binary

Non- 
Binary

Non- 
Binary
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Attachment D: Workforce Utilization Report 

See page(s) to follow 

  



City of Rochester 
Professional Consultant Services Workforce Utilization Report

MINORITY 
GOAL

FEMALE 
GOAL

20.00% 6.90%

Employees

Hours 

Employees

Hours 

Employees

Hours 

Employees

Hours 

Employees

Hours 

Employees

Hours 

Employees

Hours 

Employees

Hours 

Employees

Hours 

Employees

Hours 

Craft Workers

Laborers 

Temporary, 
Apprentices

Other (Specify) 

TRADE

Officials, 
Administrators

Professionals 

Technicians

Sales Workers

Office, Clerical

MINORITY % FEMALE %

TOTAL 
WORKFORCE

Title: Phone:

PROJECT NAME: FOR WORK DONE FROM:                     
____/____/______TO____/____/_____

CONSULTANT: AGREEMENT NUMBER:

TOTAL MINORITY

EMPLOYEES WORKING ON PROJECT (NUMBER OF EMPLOYEES / 
HOURS WORKED)

Consultants shall submit this form at least quarterly (i.e. every three (3) months after the start of the agreement), or as otherwise 
requested by MWBE Officer. Reports shall be submitted with each invoice if filed more frequently than once per quarter.   

Printed Name: Date: Email:

Prepared by (Signature): 

NON-MINORITY

Rev. 3/3/2022

Non-
BinaryM F Non-

BinaryM F Non-
BinaryM F
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Attachment E: Conflict of Interest Disclosure 

See page(s) to follow 

 

 

 

 

 

 
 



  

 
 

                                                                                                                                                                                                                                                

Malik D. Evans 

 Mayor 

 
City Hall Room 308A, 30 Church Street 
Rochester, New York 14614-1290 
www.cityofrochester.gov 

Phone: 585.428.7045          Fax: 585.428.6059          TTY: 585.428.6054                  EEO/ADA Employer 

City of Rochester Disclosure 
 
The Program for which you are applying may be part of one or more City of Rochester (hereinafter the 
“City”), federal, state, or other programs, including, but not limited to, the American Rescue Plan Act, 
Community Development Block Grant (CDBG) Program, Emergency Solutions Grant (ESG) Program, 
HOME Investment Partnerships (HOME) Program, Housing Opportunities with Persons with AIDS 
(HOPWA) Program, Asset Control Area (ACA) Program, Rochester Economic Development Corporation 
(REDCO) or City Development Fund (CDF). Each of these programs has rules and regulations 
prohibiting conflicts of interest.  Conflicts generally arise where the applicant or his or her family or 
business may have an economic or employment interest in the program or the entity providing the 
program. 
 
Program regulations generally limit the participation of employees, agents, consultants, officers, or 
elected appointed officials of the City or any designated public agencies, or sub-recipients receiving 
Program funds, and those with whom they have business or immediate family ties, during their tenure or 
for one year thereafter. For federally assisted housing and community development programs, this applies 
unless an exception is granted by the U.S. Department of Housing and Urban Development (HUD). In 
order for HUD to grant an exception to such persons there must be a public disclosure of the application 
and the City’s Corporation Counsel must determine that the participation does not violate state or local 
law. 
 
The objective of this form is to identify applicants that may have a conflict under the rules and 
regulations. The City will then determine whether an exception should be granted or requested.  
 
Name of Applicant(s): 
 
Applicant 1: __________________________________________________________________________ 

 
Applicant 1: I am employed at     in the position of      
 
 
Applicant 2:               
 
Applicant 2: I am employed at     in the position of      
 
 
Business Name (if applicable):             
 
 
Property Address:              
 
 
Program Name:              
 
 

  



I/We certify that (Please ONLY check one option (1 or 2)): 
 
        1.   I/we am/are NOT an employee, agent, consultant, officer, or elected or appointed official 
of the City of Rochester, and am NOT a relative of an employee, agent, consultant, officer or elected or 
appointed official of City of Rochester, nor part of any designated public agencies, business, or sub-
recipients receiving CDBG or other Program funds. 
 
 
          2.  I/we AM/ARE an employee agent, consultant, officer or elected or appointed official of 
the City of Rochester OR I/we am/are a relative of an employee, agent, consultant, officer or elected or 
appointed official of the City of Rochester, or I/we am/are part of a designated public agency or worked 
any such agency within the last year, business or sub-recipient receiving CDBG or other Program funds. 
 
I (    do) or (    do not) perform any duties relating to the Program. 
 
 
For Family/Relative Affiliation: 
 
         is the family member to whom I am related. (        ).  

(Name)         (Relationship) 
 
This family member is employed at      in the position of           .  
 
This family member (     does) or (    does not) perform any duties relating to the program. 
 
 
 
 
Applicant #1 
Signature            Date     
 
 
Applicant #2 
Signature            Date     
 

 
 

STATE OF NEW YORK) 
COUNTY OF MONROE) ss.: 
On the  day of  , 20  before me, the undersigned, a Notary Public in and for said 
State, personally appeared   personally known to me, or proved to me on the basis of 
satisfactory evidence to be the individual(s) whose name(s) is (are) subscribed to the within instrument 
and acknowledged to me that he/she/they executed the same in his/her/their capacity(ies), and that by 
his/her/their signature(s) on the instrument, the individual(s), or the person upon behalf of which the 
individual(s) acted, executed the instrument. 
 
 
       
Notary Public/Commissioner of Deeds 


